United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





APPELLANT’S BRIEF AND JOINT APPENDIX 


IN THE 



United States Court of 

Foe the District of 


No. 9252 


JndMTRates Court of Ap; * 

for the District of Cofumb.r 


?IL AUG 211946 

FERDINAND HOCHEISEN, Appellant 

v 

HARVEY W. SMITH and MYRTLE BAKER, 

AppeUees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Earl H. Davis 
1735—14th St., N. W. 
Washington, D. C. 
and 

A. Arvin Lynn, 

Washington Loan & Trust Bldg. 
Washington, D. C. 

Attorneys for Appellant 


BATAVIA TIMES* LAV PRINTERS. 

BATAVIA. M. Y. 

CHARLES V. WARDEN, WASHINGTON REPRESENTATIVE, 
TOWER BUILDING 



INDEX. 


i 


Jurisdictional Statement . 

Statement of the Case. 

The Pleadings. 

The Collision . 

Proceedings at Close of Testimony 

Point on Appeal. 

Summary of Argument. 

Argument . 


Cases Cited. 


page! 



2 | 

3 

6 

7 

7 

j 


Cobb v. Capital Transit Co., 79 U. S. App. D. C. 364, 

148 F. (2d) 217. 13 

Navarro v. Mayo,_U. S. App. D. C._, 154 F. 

• (2d) 313 . 13 

Schear v. Ludwig, 79 U. S. App. D. C. 95, 143 F. (2d) j 
20 .8.131 


















IN THE 


United States Court of Appeals 

Foe the District of Columbia 

i 1 

No. 9252 | 

i 

_ 

FERDINAND HOCHEISEN, Appellant \ 

V. 

HARVEY W. SMITH and MYRTLE BAKER, j 

Appellees 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT ! 

' 

i 

Jurisdictional Statement 

This is an appeal by Ferdinand Hocheisen, plaintiff be¬ 
low, from a judgment of the District Court of the United 
States for the District of Columbia in favor of Harvey 'W'. 
Smith and Myrtle Baker, defendants below, against whom 
plaintiff had brought an action to recover personal and 
property damages sustained by plaintiff in an automobile 
collision alleged to have been caused by negligence of the 
defendants. Notice of Appeal was duly given (App. 69). 

Jurisdiction below is based upon Title 11, Sec. 11-301, 
D. C. Code, 1940 Ed., and was invoked by the filing of the 
complaint (App. 1-2). 
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Jurisdiction in this Court is conferred by Title 17, Sec. 
17-101, D. C. Code, 1940 Ed. 

Statement of the Case 
The Pleadings. 

The complaint of the plaintiff (appellant) alleged, in 
substance, that on November 11,1944, he had been operating 
his; taxicab in a westerly direction on Massachusetts Ave¬ 
nue, N. W., in the District of Columbia, had brought his taxi¬ 
cab to a complete stop behind other traffic which had stop¬ 
ped ahead of him in obedience to a red traffic light at 7th 
Street, N. W., and that several seconds later, while so stop¬ 
ped, his taxicab was struck at the rear by a taxicab owned 
by the defendant (appellee) Harvey W. Smith, and operat¬ 
ed by his agent, the defendant (appellee) Myrtle Baker; 
that the negligence of the defendants consisted of driving 
at a fast and excessive rate of speed, failing to maintain a 
proper lookout and failing to keep their vehicle under prop¬ 
er control so as to avoid colliding with the rear of the plain¬ 
tiff’s vehicle, which was at a standstill ahead in plain view 
of the defendants (App. 1-2). At the pre-trial proceedings, 
plaintiff was permitted to amend his complaint to charge the 
defendants with further negligence, in operating their taxi¬ 
cab without adequate brakes, in violation of the Traffic and 
Motor Vehicle Regulations for the District of Columbia 
(App. 4, 5). 

In that part of their answer addressed to the acts of neg¬ 
ligence alleged in the complaint, the defendants declared as 
follows: “And they deny separately and severally each 
and every other allegation contained in the complaint and 
averments therein not expressly admitted by and in this 
Answer are denied” (App. 3). On the issues thus raised, 
the action came on for trial before a jury. 
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The Collision 

I 

About 1:30 P. M., Saturday, November 11,1944, plaintiff^ 
an associate member of the Independent Taxi Owners As¬ 
sociation, was en route to the Mayflower Hotel with passed 
gers whom he had picked up at the Union Station* He 
drove west on Massachusetts Avenue and brought his cab 
to a stop behind other traffic which had come to a stop fojr 
the red light at 7th Street, N. W. While plaintiff's cab 
was at a standstill, it was struck at the rear by the front of 
defendants' cab, the impact causing plaintiff's cab to be 
pushed into the rear of a car standing several feet ahead 
(App. 14). Plaintiff was thrown over the steering wheel of 
his car, and he sustained a compression fracture of thb 
spine (App. 6,7). * I 

There was substantial accord in the descriptions of the 
scene of the collision. Massachusetts Avenue, between 6tji 
and 7th Streets, N. W., has the ordinary double set of street 
car tracks. East of the east crosswalk of 7th Street, and 
serving westbound street cars, there is a safety zone des¬ 
ignated by lines painted in the asphalt roadway; at ifs 
eastern extremity the markings of the zone taper to a point 
(App. 16,17, 38). Automobile traffic, westbound on Massa¬ 
chusetts Avenue toward 7th Street, is permitted to move On 
the street car tracks to the left of the safety zone (App. 
17). There were no street cars at the scene when the cpl- 

lision took place (App. 90). 

. 

Automobiles were parked along the north curb of Massa¬ 
chusetts Avenue east of the safety zone (App. 33, 37). in 
the absence of contrary evidence, it seems proper to assume 
that there were no cars parked at the curb opposite the 
safety zone, not only because of the well-known restrictions 
against such parking imposed by the Traffic Regulations, 
but also because of the uniform testimony that there is 
room for only one lane of automobile traffic to pass between 
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the safety zone and the curb (App. 17, 38). There is a slight 
upgrade in the roadway of Massachusetts Avenue as it 
approaches 7th Street (App. 40). The day was a dry one 
(App. 14). 

Plaintiff testified that as he drove west on Massachusetts 
Avenue toward 7th Street, there were about four cars 
proceeding ahead of him, all moving in one lane. As they 
- drew near 7th Street, the traffic light at that street turned 
red, and the four cars ahead of him came to a stop. He 
brought his own car to a slow, gradual stop three or four 
feet back of the car directly ahead of him. His car re¬ 
mained at a standstill in this position for half or three- 
quarters of a minute before it was struck by defendants’ 
cab (App. 13, 14). His cab was in low gear and he was 
preparing to move forward when his cab was struck at 
the rear by defendants’ cab. Plaintiff was temporarily 
stunned by the impact and remained seated in his cab until 
the defendant cab driver came up to him about a minute 
later and stated to him, “I haven’t any brakes.” He then 
went with the defendant driver back to her cab and she 
demonstrated to him that her cab had no brakes, by putting 
her foot on the brake pedal, which went all the way to the 
floorboard (App. 14). 

Plaintiff testified further that his cab was equipped with 
two stop lights, both of which were in good working order 
(App. 14); that he heard no sound of horn or brakes be¬ 
fore the collision (App. 26); and that the impact caused 
damage to the back and front of the cab, to the front seat, 
a,nd to the transmission (App. 15, 22, 10, 11). As to the 
damaged transmission, plaintiff’s repairman testified that 
when he inspected plaintiff’s cab on November 13, 1944, 
two days after the collision, he found that “the transmission 
had several teeth knocked off on the low speed gear' 9 (App. 
11 ). 
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Defendant Myrtle Baker, driver and agent of the defend¬ 
ant cab owner, Harvey W. Smith, testified that as she drovje 
wrest on Massachusetts Avenue toward 7th Street, there 
were 2 to 4 cars ahead of her, the one immediately in front 
of her being a Premier cab, which she had followed ad 
along that block—from 6th Street; that a distance of 2 or 
3 car lengths separated her cab from the Premier cab in 
front of her; that her speed during this time was between 
15 and 20 miles per hour (App. 29). As they drew close to 
7th Street, the traffic light, theretofore green, changed to 
“caution”, the cars in front of the Premier cab proceeded 
into and across the intersection, and the Premier cab can^e 
to a stop at the crosswalk east of 7th Street (App. 34). 
Just before defendant driver reached the eastern tip of the 
safety zone, the plaintiff cut in front of her from the left, 
drove between the safety zone and the curb, and came to ja 
stop behind the Premier cab. When she first observed 
plaintiff’s cab, as it cut in front of her, plaintiff’s cab was 
20 feet away from her cab and moving in front of her at 
a speed of 13 miles per hour, her own speed at that time 
being 15 miles per hour (App. 40). 

Defendant cab driver testified further that plaintiff 
stopped suddenly “a good distance”—‘‘about 3 or 4 feet^— 
back of the Premier cab (App. 38, 39); that plaintiff’s cab, 
when it stopped, was not at an angle, but was parallel with 
Massachusetts Avenue (App. 38); that when plaintiff^ 
cab stopped behind the Premier cab her own cab was about 
6 feet back of plaintiff’s cab (App. 39); that she had ap¬ 
plied her brakes and slowed down so that she was moving 
at a speed of only 2 or 3 miles per hour when she struck 
plaintiff’s cab (App. 39). 

Defendant Baker testified further that after plaintiff had 
driven ahead of her into the space between the safety zone 
and the curb, she saw the traffic light change to “caution”; 


i 
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that she was then riding with her foot on the brake pre¬ 
paring to stop for the traffic light; that, however, she did 
not press down on the brake but merely held her foot on 
the brake ready to press down on it (App. 39, 40); that her 
speed at that time was not in excess of 15 miles per hour 
(App. 40); that she was proceeding on a slight upgrade at 
that point (App. 40); that, proceeding at a speed of 15 
or 20 miles per hour, she could bring the particular cab 
which she was driving to a stop “within around 10 feet’’ 
(App. 40); that she did not exhibit to plaintiff that she had 
no brakes; that, in fact, she “had plenty of brakes 7 ’ (App. 
43.). 

i 

Defendants’ vehicle was a 1942 Ford taxicab, the latest 
and best model available (App. 46). It was equipped with 
four wheel hydraulic foot brakes and an emergency or hand 
brake. Both sets of braking equipment were in good con¬ 
dition when the defendants’ cab s officially inspected on 
September 7,1944 (App. 47). 

Proceedings at Close of Testimony 

After both sides had rested, the trial Court instructed 
the jury, insofar as is material to this appeal, on the sub¬ 
ject of defendants’ negligence. Thereupon, at the trial 
•Court’s invitation to counsel to advance suggestions for 
any further charge desired, counsel for the defendants re¬ 
quested the trial Court to charge the jury on the subject of 
plaintiff’s contributory negligence. Plaintiff’s counsel ob¬ 
jected to the giving of such charge on the ground that “the 
answer does not set up any defense of contributory neg¬ 
ligence”, such defense being an affirmative one. However, 
the trial Court, after pointing out that the pre-trial order 
contained a reference to contributory negligence, charged 
the jury on that subject, over the objection and exception 
of plaintiff’s counsel (App. 57, 58). Thereupon, the follow¬ 
ing occurred (App. 59, 60): 


“Mr Davis: May it please the Court, in view of the 
last instruction (contributory negligence), may I ask 
your Honor to instruct the jury on the doctrine of last 
clear chance? 

The Court: I wish you had spoken to me about that 
at the bench and I could have explained to you why I 
shall deny it. 

The Court: Now, come to the bench and I will ex¬ 
plain to you why.” 

Thereupon, after a brief discussion of the evidence, the 
trial Court noted plaintiff's exception to the Court's de¬ 
nial of plaintiff's request for a charge on the last clear 
chance doctrine (App. 59, 60). 

Point on Appeal 


The point on appeal is contained in plaintiff's Motion 
for New Trial (App. 64), which alleges six grounds of error j 
in the trial Court. Only one point is discussed herein, and | 
urged on appeal, This point (ground #5 of the Motion | 
for New Trial), briefly stated, is as follows: 

The trial Court erred in refusing to charge the jury on | 
the doctrine of last clear chance. 

i 

Summary of Argument 

i 

The trial Court erred in refusing to charge the jury on 
the doctrine of last dear chance. The Court apparently 
concluded that although the evidence would support findings i 
that the plaintiff was in a position of danger and unable 
to extricate himself from his position of danger, and the 
defendant driver was aware or should have been aware of 
plaintiff's danger and inability to extricate himself from 
danger, nevertheless, that the evidence did not support a| 
finding that defendant driver could thereafter have avoided 
the collision. It is respectfully submitted that as to the 
last finding, the evidence was sharply conflicting and pre¬ 
sented substantial questions of fact. Under such a state 
of the evidence, the trial Court erred in undertaking to! 
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weigh the evidence in favor of or against application of the 
last clear chance doctrine, for by this action the trial Court 
usurped the function of the jury, which alone may weigh 
and resolve conflicting evidence. 

ARGUMENT 

i 

The Court erred in refusing to dterge the jury on the 
doctrine of last dear chance. 

In determining whether or not the trial Court was correct 
in refusing to charge the jury on last clear chance, we must 
bear in mind the four elements which must be present in 
the evidence to support such a charge. The elements are 
most explicitly set forth, we believe, in the case of Scliear v. 
Ludwig, 79 U. S. App. D. C. 95, 143 F. (2d) 20, and are as 
follows: 

(1) That the plaintiff was in a position of danger. 

(2) That the plaintiff was oblivious to danger or unable 
to extricate himself from his position of danger. 

(3) The driver of the automobile was aware, or by the 
exercise of reasonable care should have been aware, 
of plaintiff’s danger and obliviousness or inability to 
extricate himself from danger. 

(4) The driver of the automobile with the means avail¬ 
able to her was able by the exercise of reasonable 
care to avoid striking the plaintiff after she became 
aware, or should have become aware, of his danger 
and obliviousness or inability to extricate himself 
from danger, and failed to do so 

From the discussion between the trial Court and counsel 
of the evidence bearing on last clear chance, it is apparent 
that the trial Court concluded that the fourth of the above 
elements was lacking. The concluding remarks of that dis¬ 
cussion were as follows (App. 60): 


I 

“Mr. Sedgwick (attorney for defendants): Well, 
with the braking distance pins the reaction distance, 
it will run 47 feet. 

The Court: That is the reason I didn’t give it, and 
I will note your exception.” (This remark directed to 
Mr. Davis, attorney for plaintiff.) 

Before discussing further the fourth element, we shall 
briefly test the first three. 

(1) It is clear that the plaintiff was in a position of 
danger. His cab, both when in motion and when at a stop, 
was directly ahead and in the path of defendants’ oncoming 
cab, so as to make it certain that plaintiff’s cab would be 
struck if defendants’ cab were not brought to a stop. 

(2) It is equally clear that plaintiff was unable to ex¬ 

tricate himself from his position of danger. Having driven 
into the space between the safety zone and the curb, j a 
space which could accommodate ibut one lane of traffic (App. 
17, 38), plaintiff could hope to do no more than move for¬ 
ward. And his progress in that direction was blocked by 
the Premier cab, which had stopped for the red traffic ligiit 
at 7th Street. * j 

(3) We believe that the evidence conclusively supports 
the third element. Defendant driver testified that she saw 
the traffic light at 7th Street change from green to “cau¬ 
tion”, and that she saw the Premier cab stop at the cross¬ 
walk (App. 39). Plaintiff’s cab being then between the 
Premier cab and her own, defendant driver must have pr 
should have seen plaintiff’s cab in a position where its 
forward movement was blocked, and defendant driver must 
have or should have been aware that she would strike 
plaintiff’s cab if she did not bring her own cab to a timely 
stop. In such a case as this, involving a rear end collisipn, 
application of the doctrine of last clear chance is of peculiar 
importance. The immediate duty of a driver is to the 
traffic ahead, since that is the direction in which the driver 
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is facing and moving. Plaintiff had discharged his duty to 
the driver of the taxicab ahead of him by bringing his own 
cab to a timely stop. Thereafter, he was at the mercy of 
traffic approaching from behind, in this instance, the defend¬ 
ants’ cab. Whether or not a collision could then be avoided, 
was a matter within the sole control of the defendant 
driver. 

(4) As we pointed out above, the trial Court apparently 
concluded that the fourth element was not supported by the 
evidence, and for that reason refused to charge the jury 
on last clear chance. We respectfully submit, however, that 
the fourth element does have support in the evidence, that 
the trial Court erroneously undertook to weigh that aspect 
of the evidence, and that the trial Court thereby usurped 
the function of the jury. 

Preliminarily, we must assume the jury to have found 
plaintiff negligent;*—and the jury could properly have 
found that plaintiff was negligent because, before reaching 
the safety zone, he drove out of a left lane into a right 
lane of traffic at a time when he knew or should have known 
that traffic was approaching from behind. But the jury 
properly could also have found that despite the plaintiff’s 
negligence, defendant driver had the last clear chance to 
avoid the collision; and such a finding might have been 
predicated on any of the following evidence: 

Defendant driver testified that she was 20 feet back of 
plaintiff when she first observed him as he cut into the 
space between the safety zone and the curb (App. 43). At 
that time, according to defendant driver, plaintiff’s speed 
was 13 miles per hour and her own speed was 15 miles per 
hour (App. 43). The safety zone, according to defendant 
driver’s testimony, was about 2 car lengths or 30 feet long 
—or a little longer (App. 34). At the western or farther 
end of the zone the Premier cab had come to a stop. Since 

♦“Juror McNeely (foreman): We found negligence on the part of both 
parties.” (App. 61.) 
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the length of the Premier cab consumed about one-half the 
length of the zone, plaintiff had a distance of only the length 
of a car in which to stop, whereas defendant had not only a 
car length but an additional distance of 20 feet within 
which to stop her car. Nevertheless, plaintiff stopped “a 
good distance”—“3 or 4 feet”—back of the Premier cab, 
while defendant failed to stop before striking plaintiff’s 
car (App. 38, 39). In this connection, it is pointed out that 
the roadway at that point is slightly upgrade (App. 40), 
that the roadway was dry (App. 14), that defendant Baker 
was driving the latest and best model Ford car available 
(App. 46), that this car -was equipped with four wheel 
hydraulic foot brakes which were in good operating con¬ 
dition (App. 46), and that defendant driver testified that, 
proceeding at a speed of 15 or 20 miles per hour, she could 
bring this particular car to a stop within around 10 feetj 
(App. 40). 

Perhaps defendant driver had, even before the collision^ 
overestimated her stopping ability. Perhaps that account^ 
ed for her action in riding along with her foot on the brake 
pedal, without pressing down on the brake (App. 39), de¬ 
spite the fact that she saw the light change to “caution’^ 
and that she must have realized that she would have to 
stop behind the stopping car of plaintiff. As it was, even 
with the belated application of her brakes, defendant driveif 
was able to slow down to such an extent that she was mov¬ 
ing at a speed of only 2 or 3 miles an hour when she struck 
plaintiff’s car (App. 39). The jury could well have con¬ 
cluded that but for this negligent error in judgment on the 
part of defendant driver, she could easily have stopped heif 
cab short of striking that of plaintiff. 

There was additional evidence from which the jury could 
have concluded that defendant driver had ample oppoii 
tunity to avoid the collision. Plaintiff testified that after 
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he stopped his cab behind the taxicab ahead of him, he re¬ 
mained at a standstill for a while and was in low gear ready 
to move forward when he was struck from behind by de¬ 
fendants’ cab (App. 14); that as a result of the impact the 
transmission of his cab was damaged (App. 15). This was 
borne out by plaintiff’s repairman, who testified that the 
transmission was damaged and that several teeth were 
knocked off the low speed gear (App. 11). From this the 
.jury could have concluded that plaintiff had, in fact, been 
at a standstill for a sufficient length of time to enable him 
to shift into low gear, and that during the time which thus 
elapsed, defendant driver could have and should have 
stopped her cab. 

0 

It was undisputed that plaintiff was free to drive to the 
left of the safety zone in proceeding toward 7th Street. 
There was no traffic restriction against plaintiff’s travel 
to the left of the zone (App. 17), and there were no street 
cars present to obstruct his movement on the car tracks 
to the left of the safety zone (App. 17). The jury could 
well have doubted that, under these circumstances, plain¬ 
tiff, a licensed motor vehicle operator since 1909 (App. 12), 
would have entered defendant driver’s line of travel when 
she was so close by as to make it impossible for her to stop. 
A study of the record would undoubtedly disclose additional 
evidence from which the jury could have found that, de¬ 
spite the negligence of the plaintiff, the defendant driver 
had the last clear chance to avoid the collision. 

We do not contend that the evidence compels a finding 
that the defendant driver did, in fact, have the last clear 
chance to avoid the collision. We do contend, however, 
that the evidence is such as to raise substantial questions of 
fact with respect to the application of the doctrine. We 
respectfully submit that, under such a state of the evidence, 
it was the duty of the trial Court to charge the jury on last 
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clear chance, thereby leaving it to the jury to resolve the 
facts and apply the doctrine if they found that the facts 
warranted such application. Such is the law as this Court 
has repeatedly announced it for this jurisdiction in three 
recent cases. 

Schear v. Ludwig, 79 U. S. App. D. C. 95, 143 lK 
(2d) 20; | 

Cobb v. Capital Transit Co., 79 U. S. App. D. C. 
364,148 F. (2d) 217; 

Navarro v. Mayo, U. S. App. D C. , 154 
F. (2d) 313 (Dec. March 18,1946). 

Conclusion 

i 

We respectfully submit that the trial Court erred in re¬ 
fusing to charge the jury on last clear chance. The evi¬ 
dence being such as to present substantial questions of 
fact, it was for the jury to resolve the evidence and apply 
the doctrine of last clear chance if their findings of fact were 
in accordance therewith. 

Since there was error in the trial below, the judgment 
entered on verdict of the jury should be reversed. 

Respectfully submitted, 

EARL H DAVIS, 

1735-14th St., N. W., j 

Washington, 9, D. C., 
and 

A. ARVIN LYNN,. 

Washington Loan & Trust Bldg., 

Washington, D. C., 

Attorneys for Appellant. 
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1 m THE 

DISTRICT COURT OF THE UNITED STATES j 
Foe the District of Columbia. -! 


Ferdinaxd Hocheisen, 6925 Georgia 
Ave., N. W. Washington, D. C., 

Plaintiff , 

V. 

Harvey W. Smith, 2030 G St., N. W. 
Washington, D. C., and Myrtle 
Baker, 1222 Neal St, N. E. Wash¬ 
ington, D. C., 

Defendants. 

* 

r 

i 

i- 

Civil Action No. 

" 28207. 

. 

. 

1 

1. 

1 

Complaint. 

' ’ ' 1 

(Damages for personal injuries and property damage— 
Auto accident.) 


1. This Court has jurisdiction of this action by virtue 
of the fact that the relief sought exceeds the sum of $3J- 
000 . 00 . 

2. The plaintiff sues the defendants for that, on, to-wit, 
the 11th day of November, 1944, the plaintiff was the ownejr 
and operator of a motor vehicle taxicab which he had been 
operating in a westerly direction on Massachusetts Avei, 
N. W., in the District of Columbia, and on arrival at the 
intersection of said Avenue with 7th St, N. W., plaintiff 
brought his vehicle to a complete stop behind other traffic 
which had stopped for a red traffic light. That while at 
such a complete stop, as he had been for several seconds, 
a motor vehicle taxicab owned by the defendant Harvey W. 
Smith and operated by his agent, servant or employee, 
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Myrtle Baker, was negligently operated by the said defend¬ 
ants in a westerly direction on said Mass. Ave., N. W. at a 
fast and excessive rate of speed, the defendants negligently 
failing to keep their said vehicle under reasonable or proper 
control, and negligently failed to maintain a proper look¬ 
out in the operation thereof, and negligently caused their 
said vehicle to forcibly collide with the rear of the plaintiff’s 
stopped vehicle, which the defendants, in the exercise of 
ordinary care saw, or could have seen, stopped ahead of 
them, and defendants negligently operated their said 
vehicle without having same equipped with adequate brakes, 
as required by the Traffic Regulations of the District of 
Columbia. 

2 3. That as a direct result of the aforesaid forc¬ 

ible collision, caused by the negligence of the de¬ 
fendants, the plaintiff sustained great property damage to 
his said taxicab, and the plaintiff personally sustained seri¬ 
ous and permanent injuries to his person, limbs and body, 
chief among which were a compression fracture of the 
superior surface of the third lumbar vertebra, a lateral 
subluxation of the second lumbar vertebra, a fracture of 
the left transverse process, third lumbar vertebra, a frac¬ 
ture of the tip and second left lumbar transverse process, 
a traumatic myositis of the lumbar muscles, and a severe 
strain of the sacro-iliac joint, and as a result of the afore¬ 
said injuries, plaintiff has been put to great expense and 
will be put to further expense for necessary medical and 
surgical attention, X-rays, hospitalization, medicines, nurs¬ 
ing, etc. in an effort to be cured of the said injuries, and 
plaintiff has been totally disabled and unable to pursue his 
usual vocation as a taxi chauffeur, which has deprived him 
of large earnings which he . might otherwise have had, and 
plaintiff has suffered and will continue in the future to 
suffer great mental and physical pain and suffering, and 
plaintiff’s nervous system has been permanently shocked 
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and impaired, ail to the plaintiff’s damage in the sum of 
$25,000.00. | 

WHEREFORE, plaintiff brings this action and demands 
judgment against the defendants, and each of them, in the j 
sum of $25,000.00, besides the costs of this action. j 

EARL H. DAVIS, j 

1735-14th St, N. W., . | 

Washington 9, D. C., 

Dn. 2224, . | 

Attorney for Plaintiff. I 


DEMAND FOR JURY TRIAL. j 

Plaintiff demands a trial by jury of all issues in the above | 
cause. 

EARL H. DAVIS* 

Attorney for Plaintiff. 


3 Answer to Complaint. 

1st defense: 

The Complaint fails to state a claim against the defend- j 
ants, and each of them, upon which relief can be granted, j 

2nd defense: 

The defendants, and each of them, admit the jurisdiction 
of the Court; that they owned and operated, respectively, | 
the motor vehicle which was in collision with plaintiff’s 
vehicle; and that an accident occurred. They are without, 
knowledge or information concerning the injuries, losses 
and damage alleged by the plaintiff sufficient to form a be- J 
lief. And they deny separately and severally each and 
every other allegation contained in the Complaint andj 
averments therein not expressly admitted by and in this 
Answer are denied. 


i 
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Copy of this Answer mailed to E. H. Davis, Esq., Attor¬ 
ney for plaintiff, 1735 14th St., N. W., postage prepaid, this 
April 9,1945: 

PAUL J. SEDGWICK, 
Attorney for Defendants, 

Barr Building; Di. 9106. 


Pretrial Proceedings. 


Hocheisen, 

Plaintiff, 
vs. 

Smith, et al., 

Defendants . 


Civil Action No. 28207. 


STATEMENT OF NATURE OF CASE. 


This is a snit for damages for personal injuries and prop¬ 
erty damage. 

Plaintiff, the driver of a taxicab, says, on Nov. 11, 1944, 
he was proceeding west on Massachusetts Avenue, N. W. 
and had come to a stop at the intersection with 7th St. and 
was standing awaiting the green light when an automobile 
owned by defendant 1 and operated by defendant 2 crashed 
into the rear of plaintiff’s taxicab; that plaintiff received 
serious and permanent injuries and sustained a damage to 
his cab. Plaintiff charges defendant with negligence specify¬ 
ing excessive speed, failure to have the vehicle under rea¬ 
sonable control, failure to maintain the proper lookout, and 
in negligently colliding with the rear of plaintiff’s cab 
when the driver of defendant’s car knew, or should have 
known, of the presence of the cab and that it was not in mo¬ 
tion. 

Plaintiff is permitted to amend by interlineation alleging 
as acts of negligence that defendants were operating their 
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automobile with defective brakes. Plaintiff, also, charges 
violation of pertinent traffic regulations. 

Defendants answering admit that their automobile was in 
collision with plaintiff’s cab at the time and place alleged, 
but denv plaintiff’s allegations of negligence and deny thje 
extent of injuries or property damage as asserted by plain¬ 
tiff. Defendants allege that the collision was due to thb 
5 sole or contributory negligence of plaintiff in the op¬ 
eration of their automobile. Defendants will contend 
* that the traffic was heavy, that it was moving in a westerly 
direction when approaching 7th St.; that plaintiff taxicab 
was in collision with a vehicle immediately in front of it it 
the time when defendants’ automobile was in collision witjh 
the rear of the taxi. Defendants will contend that tile 
collisions were not due to the sole, or contributory negli¬ 
gence of plaintiff. It was due to the sole or contributory 
negligence of the operator of the vehicle traveling in front 
of defendants. 


STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by tbe 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

Pertinent traffic regulations may be received in evidence 
without formal proof. 

Pertinent X-ray records may be received in evidence 
without formal proof. 

Let the trial of this case be deferred until October, tn 
the interim, plaintiff will submit to a physical examination 
by a physician of defendant’s selection. 

Dated June 20,1945. | 

F. DICKINSON LETTS, | 
Pretrial Justice . 


i 

i 
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REMARKS of Pretrial Justice 1 for consideration of 
Trial Justice: 

Attorneys authorized to act: ' r 

Earl H. Davis, ’ 

Attorney for Plaintiff. - * 

Paul J. Sedgwick, 

Attorney for Defendant. 


15 DR. ANDREW J. BETZ. 

• • • 

Direct Examination by Mr. Davis 

• • • 

16 Q. Doctor, do you know the plaintiff in this case, 

Mr. Ferdinand Hocheisen? A. I do. 

• • • 

17 Q. Now, did you see him professionally on or after 
November 11, 1944 for any traumatic injury sus¬ 
tained by him? A. I did. 

• • • 

Q. Will you state to his Honor and to the members of the 
jury what symptoms you found him suffering with, and 
what complaints he made to you at that time, at the time 
of your first examination? A. At that time, November 
20th, when I went to see him he gave me a history of hav¬ 
ing been in a taxicab accident on the 11th of November, 
1944, stating that while sitting in his cab waiting for a 
change in the .traffic light, as I recall, he was struck, his 
car was struck from the rear by another cab with such 

force that it threw him forward over the steering wheel. 

• • • 

21 Q. Doctor, will you describe to the jury what you 

22 mean by a compression fracture? A. A compres¬ 
sion fracture is simply one that is produced by a com¬ 
pression type of force, as the name implies. This force 
may be above and below, two opposite directions, or two 


forces rather, movin’g in the same direction, in other words, 
from top to bottom and from side to side, touching the bony 
structure in between, and in this particular type of frac¬ 
ture it is not hard to understand how a fracture of this 
nature could be produced by the type of injury that he had. 

This man is sitting in his car, the upper portion of the 
body is suddenly pushed forward, compressing the bodies 
of .these vertebra one on top of the other. This is how he 
got the type of fracture that he did, the spina] processed 
here (indicating) are directed the same way, because the 
ligaments, muscles attached to the frame crushed in and 
suddenly pushed the spinal column forward to produce 
that kind of injury. 


30 CROSS EXAMINATION by Mr. Sedgwick: 

Q. Dr. Betz, for what other disability, if any, did 

you treat this particular patient? 

• # • 

The Witness: I decline to answer. 


31 


The Court: I don’t know, but I think it is subject 
to cross examination. 


Q. I asked you what you treated him for only, 
32 Doctor. A. I treated him—I think before I should 
'answer that question I should have the permission 
of Mr. Hocheisen because I feel that that information is 
privileged. 

Q. Did you hear the Court’s ruling a moment ago? 

• • • 

- 

The Court: Let the jury retire a moment. 


(Therefore, the jury retired from the courtroom, 
and the following occurred:) r 

The Court: 
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Now, I am willing to hear argument, bnt I think 
it is extending the rule to an absurd and indefensible 
length to say that a litigant can put his own personal 
physician on the stand and have him testify as- to 
certain things and not permit cross examination 
about other things. 

• # • 

33 I shall require the question to be answered. 

• # • 

By Mr. Sedgwick: 

36 Q. Doctor, counsel has just referred to what he 
called a fractured spine. It is not your position that 

this man sustained in this accident a fractured spine, is 
it! 

• • • 

* 

37 A. He sustained a fracture of the anterior— 
superior portion of the third lumbar vertebra of the 

spine. 

• • • 

Q. Then could we say technically that it is a fracture 
of the spine but that it involves the transverse processes 
of the third and fourth lumbar? A. And involved the 
transverse processes of the third and fourth. 

Q. Now, starting from the neck on down through the 
vertebra, were any of the cervical vertebra harmed? A. 
No. 

Q. How many cervical vertebra are there? A. Seven. 
Q. Now, none of the cervical vertebra were hurt from 
here down, were they? A As far as I know, they were 
not. 

• • • 

38 Q. Then tell me, following the cervical vertebra, 
these are followed by what? A The dorsal 

Q. How many are there? A. Twelve in number. 

Q. And none of them was injured? A. No. 


, r 

Q. Now, when you get down to the lower part of the 
hack where you say the injury was, that is what is called 
the lumbar vertebra? A. Yes, sir. 

Q. What are—will you -tell the jury what transverse 
processes are? A. Transverse processes are bony pro¬ 
jections coming off the portions of the vertebral bodies, 
on the vertebra itself; to these are attached the muscles 
and ligaments which give support to the spinal column. 

Q. Now, there is considerable elasticity in the spine, 
isn't there, in ordinary people, permitting different move¬ 
ments, and those little transverse processes are the things 
to which the muscles and ligaments are attached? A. 

Yes. 

39 Q. And you found two of those cracked? A. 

Fractured. 

Q. Well, it is the same thing, isn't it? They heal? A. 
Yes. 






I 
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Q. In about six months? A. Quicker than that. You 

can't see the fracture line in the last film. 

• # • 

- . . * . • v I 

41 Q. “Fracture of a vertebral transverse or spinal 
process is an injury of insignificance. Only a mus¬ 
cular or tendinous attachment of minor significance has 
been destroyed. Whether union occurs, or not, is of little j 
importance. Disability is a matter of but a few weeks with- ! 
out permanency." 

Do you share that view? A. I do. 


42 “Fracture of transverse or spinous process pre- I 
sents a condition of minor significance. It may be 
recalled that the spinous processes' are bound to one an¬ 
other by ligaments. This is equally true of the transverse. 
Muscles are attached, passing in various directions, serv- \ 
ing to move the segments of the spine. Thus from a medi¬ 
cal viewpoint, the destruction of one, two or three processes 
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is a matter of minor significance. No damage occurs to the 
spinal cord. Weight bearing is not concerned. Extreme 

twisting of the back may lead to this injury.” 

• • * 

45 Q. Did yon not then as part of your diagnosis 
find that examination of the lower thoracic spine 
reveals no evidence of abnormality, and did yon so find 

from the X-ray? A. That’s right. 

• • • 


55 J. C. THOMAS. 

* • * 


Direct 



Mr. Davis: 


• • • 


Q. What is your occupation? A. I am a service in¬ 
spector, Trew Motor Company. 

• • • 

i . , 

Q. Did a 1940 Plymouth sedan, Diamond Cab No. 1117, 
hearing tags No. 20-680, owned by Frederick Hocheisen, 
come into your shop for inspection and repairs about the 
middle of November, 1944? A. Yes. 


• • * 


56 Q. What was the total amount for necessary re¬ 
pairs resulting from an accident? 

• • • 


A. This estimate here calls for $83.89. That was for 
the repairs to the body and chassis. It does not include 
the transmission part. 

Q. Was there also, in addition to that estimate of 
$83.89, additional work on transmission' gears and so on? 
A- Yes, sir. 

Q. What was your charge for that work? A. It ran 
$28.68. 

Q. Will you state whether or not on inspection the gears, 
any of them appeared to be broken? A. Yes, gears were 
broken. 
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Q. When was that work done according to your shop 
ticket? A. This shop ticket is dated 11-13-44. I think 
that is Monday, and the car was worked on on Tuesday. 

Q. Of course, that particular work you are speaking of 
now is the transmission alone ? A. Yes, that is only part 
of the job. 

Q. Will you state what the condition was as it 

57 appeared to you, the transmission gear, as to any 
damage that had -been done? A. The transmission 

had several teeth knocked off on the low speed gear. 

Q. Did that appear to be a recent break or an old 
break? A. That is hard to say, but it is hard to see how 
he could drive a car with those teeth broke off. 

Q. You repaired that? A. Yes. 

• • • 

58 Q. This other work, Mr. Thomas, the trunk lid, 
rear gravel shield, and so on, which you said you 

estimated at $83.89, was that done at yonr firm? A. No, 
sir, I have no record for that 

Q. Would that he a fair and reasonable charge for that 
amount of work, $83.89? 

• • • 

59 A. Yes. 

* # • 

63 JACK SNYDER. 

• * • 

64 Direct Examination by Mr. Davis: . 

• • • 

Q. Keep yonr voice up so that the last juror can hear 

yon. What is yonr business? A. Eagle Auto Service. 

• • • 

65 Q. Did you repair the front seat of Diamond Gab 

No. 1117 owned by Ferdinand Hoeheisen on or about 

January 13? A. Yes. 


• • • 
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Q. I am only interested in the front seat. What was 
wrong with the front seat? A. The front seat was broken 
on both sides and its frame that the front and back fits 
into. 

• # * 

67 A. He left his- oar there, and he left and returned 

after the car was finished. 

Q. Then he made two trips there that day, first to 
leave the car and then to return for it six and a half hours 
afterwards? 

# • • 

68 A. Yes, he returned after that and the job was 
completed. 

• • • 

A. He had no other person to bring the car into the shop 
except himself. 

Q. Whenever it was brought in he drove it? A. Yes. 

• • • 


71 FERDINAND HOCHEISEN. 

* • • 


Direct 


bv Mr. Davis 


Q. You are the plaintiff in this case? A. Yes. 

• • • 

Q. How long have you resided in this city ? A. 55 years. 
I was bora here. 

Q. During that time how long have you been a li- 
72 censed motor car operator? A. I have been li¬ 
censed to operate a motor vehicle as near as I can 
remember since 1909. 

Q. Since 1909? A. Yes, since 1909. 

Q. And during that time how long have you been a 
public driver, taxicab driver? A. Oh, I would say, with 
this year, about 24 years. 

Q. About 24 years? A. Yes. 
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Q. At the present time you are a member of the Inde¬ 
pendent Taxi Owners Association known as an associate i 
member? A Yes. 

Q. Driving your own cab? A Yes. 

• • • 

Q. Now, were you driving that cab on Saturday, 

73 November 11, 1944? A. I was. 

• • * 

Q. Did there come a time about 1:15, or thereabouts, 
when you took on some passengers at the Union Station? 
A I did. 

Q. . How many? A Five persons. 

Q. Where did they direct you to take them? A The j 
Mayflower Hotel. 

Q. What route did you take to go to the Mayflower Ho¬ 
tel? A Up Massachusetts Avenue. 

Q. Which direction? A Why, up to Massachusetts 
Avenue. 

Q. You went west? A I mean I went west on Massa¬ 
chusetts Avenue. 

Q. You went west on Massachusetts Avenue? A Yes. 
Q. What, if anything, happened as you approached the j 
intersection of 7th Street? A The whole line of traffic 
stopped there. I was about the fifth in line. I was waiting | 
there approximately, well, three-quarters of a minute 
when I was hit in the back by another taxicab. 

74 Q. Now, let me move up to that point; as you j 
were driving west on Massachusetts Avenue you 

saw that there were at least four other cars ahead of you? ! 
A That’s right. 

Q. How dose were you to 7th Street when the light 
serving your direction of travel turned red? A I was 
about the fifth in line. 

Q. How close to 7th Street were you when the light 
turned red? A. The length of five cars, I would say. 
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Q. You were stopped, then, for the full length of the 
• red light? A. Yes, sir. 

Q. Would you be able to remember how long before 
anything happened? A. Well, at least a half or three- 
quarters of a minute. 

Q. When you brought your cab to a stop behind the cab 
directly ahead of you, how much space was there between 
you and the cab ahead of you? A. About three or four 
feet. 

Q. When you came to a stop will you describe what kind 
of a stop you made? A. Well, that was four in front of 
me and I couldn’t move; I made a slow, gradual stop. 

75 Q. Did you have a stop light on your cab? A. 
Yes, two. 

Q. Were they in good working order? A. Yes. 

Q. What kind of a day was November 11 of last year? 
A. It was a dry day. 

By the Court: 

Q. Paved with what kind of surface? A. I couldn’t 
say, I think it was asphalt. 

By Mr. Davis: 

Q. You were stopped, then, when something happened? 
A. Yes. 

Q. And what happened? A I was hit in the back, and 
I was pretty badly stunned, I guess. 

Q. As a result of that, what happened? A I was 
knocked into the cab in front of me. 

Q. All right, tell in your own words from then on. A 
I stayed in my cab about a minute because I was stunned 
pretty badly, and this lady ran up from behind and she 
said, “I haven’t any brakes,’’ and when I was able to get 
out— 

Q. Which lady was that? A The lady driver here. 

Q. Identifying one of the defendants? A That’s 

76 right; and when I got out I went 'back to her car and 
she demonstrated she didn’t have any brakes. 
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Q. Well, how did she demonstrate it? A. By patting 
her foot on the foot brake, and as she did that it went all 
the way to the floorboard- 

Q. What happened immediately after that? A- Weljl, 
we unhooked the two cars and went on onr way. 

t • i 

Q. What did yon do after discharging the ladies 
77 at the Mayflower Hotel? A. I went up to Trewfe 
to see about my repairs. 

Q. Was that the same day? A. Yes. 

# * • 

i 

A. I went down to the X-ray department, at Garfield 
Hospital, which was only a few blocks from there, from 

Trew’s, the same day I went up there. 

• # • 

81 By Mr. Davis: ! 

Q. The first work that was done on this cab was 
what? A. By the Trew Motor Company. 

Q. Will you state what was the necessity of that first 

job amounting to $28.68? A. That was the transmission 

that was knocked out in the accident. 

Q. Can yon state whether or not yonr car was in neutral 
or in gear at the time it was struck? A. I was in gekr. 
I had been waiting there for some time, and I was holding 
it in gear ready to go on, and was struck like that (indi¬ 
cating). 


84 Q. Now, has all of the work called for on the 
original estimate of the Trew Motor Company been 
done? A. It has, all except a pan in the back, and I am 
unable to get one, a dust pan. 

Q. That is what is known as a rear dust flash 
pan, dust pan? A. And the grille in front isn’t like it was 
'before; they can’t get the aluminum parts. 


i 
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85 By Mr. Davis: 

Q. Mr. Hocheisen, at the time you had this con¬ 
versation you have just narrated with Mrs. Baker at the 
scene of the accident, tell us whether or not there 

86 were any passengers in her car. A. There was a 
sailor, a young sailor sitting beside her, hut no pas¬ 
senger in the back. 

Q„ The sailor was in the front seat? A. Yes. 

Q. And beyond this comment about her brakes did she 
make any further comment? A. No. 

Q. That is all she said? A. Yes, that is all she said. 

• • • 

87 CROSS EXAMINATION by Mr. O’Connell: 

• • • 

i 

Q. Now, at the time you entered Massachusetts Avenue 
were any of these cars in front of you? A. There was four 
cars in front of me when I stopped. 

Q. I mean when you first entered Massachusetts Avenue 
ckrsvn by Second and Third Street. A. I didn’t notice 
them; cars were in front of me all the time, Mr. O’Connell. 
Q. Were they the same cars? A. Naturally there are 

some cars in front of you all the time. 

• • • 

88 Q. All right, I say at this particular time was the 
traffic light or heavy? A. The trains had just come 

in, and naturally the cabs had got business there, and Mas¬ 
sachusetts Avenue is a street with a lot of traffic, and nat¬ 
urally there was a lot of traffic on it. 

Q. These four cabs preceding you were— A. I don’t 
know whether there were three cabs preceding me; there 
was one immediately in front of me. 

Q. And three other cars preceding the cab ? A. I guess. 
Q. Now, there are street car tracks on Massachusetts, 
a double line of street car tracks? A. That’s right. 

Q. Were these cars proceeding in one lane or two lanes? 
A. One lane. 
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Q. There are two lanes there? A. Yes, you could go 
around with the street car tracks at that particular stop. 

Q. Yes, there was a loading platform? A. Yes. 

Q. They had one of those zones ? A. Yes. 

Q. Was there room between that loading zone and | 

89 the curb for two lanes? A. I don’t think so. 

Q. Where was this car the young lady was driving ! 
when you first saw it? A. I didn’t see it until it hit me. 

Q. Were there any other cars behind her? A. I could- j 
n’t say whether there were or not. 

Q. Did you see her car through your looking glass, in 
the rear at any time? A. I did not. I was waiting to go 
on, thinking that was the last thing in the world that would 
happen that I would get hit. 

Q. Had. you given any signal when you stopped? A. •! 
I had stopped and pulled my hand in and was getting ready | 
to go ahead. 

Q. You had had your hand out prior to that time? A. 
Yes, but I was stopped there so long I wouldn ’t think of it. 

Q. The first car stopped for the light, is that right? A. j 
Yes, they were all stopped for the light. 

Q. How far were you behind the car that was in front l 
of you when the first car stopped for the light? A. I don’t 
know. I saw the cars there and I pulled up gradually be¬ 
hind them. 

Q. At that time were any of these cars going up 

90 Massachusetts Avenue running in double lanes? A. | 

Yes. I 

Q. Which lane were you in? A. I was next to the curb. 
Q. At all times? A. Yes, I always do drive that way. 

Q. Which lane was this young lady in? A. Right in 
back of me. 

Q. Was there anything on your left? A. I don’t know, j 
Q. Was there a street car there? A. No. 

Q. None at all? A. No. 
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Q. Now, after this impact you say yon got out, did you? 
A. No; after I was feeling better. I was knocked plenty 
hard. 

Q. And didn’t she get out? A. She got out. She came 
up and said, “I haven’t any-brakes,” and after I was able 
to get out of the car I walked back to her car and she 
showed me that she didn ’t have any brakes, and she shoved 
the pedal down to the floorboard. 

Q. When you went back to her car what did she say ? A. 
She said, “I haven’t any brakes”. 

Q. Is that the only thing she said? A That is one of 
the main things she said. 

91 Q. What else did she say ? A. I don’t remember. 
Q. Did she say anything else? A. That she was 

awfully sorry, and all that stuff. She apologized for doing 
it, and so forth, that it was her fault. 

Q. Did you say anything to the sailor? A No. 

Q. Did the sailor get out of the car? A. No, I don’t 

think he did. 

Q. Didn’t the sailor get out of the car and go up to 
your car and ask the ladies if any of them were hurt? A. 
I didn’t see him. 

Q. Did the man in the car in front of you get out? A. 

Yes, there was four of them in front in a Bell cab, I am 

pretty sure it was a Bell. 

Q. Did they get out and come back? A One of them 
jumped out, and they then all got out and unhooked it, and 
I said, “Wait a minute,” and they said, “We aren’t hurt,” 
and went on. 

Q. Did you get his name? A. He wouldn’t give me 
his name. 

Q. Did he have a talk with you immediately back of his 
cab? A No. . 

92 Q. Did they give you their names? A They did 
not. They went on. The driver said, “We aren’t 

hurt,” and went on up the street. 
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Q. And didn’t say they were from New York and were 
going right back? A. No. 

Q. Bid you get the sailor’s name? A. I did not. 

Q. Bid you ask him for it? A. No. 

• * • 

Q. Bid you say to anybody at that time that you were 
hurt? A. I knew I was hurt at the time, I was staggering 
around there so that you might think— 

Q. No, did you make any statement to the effect that 
you were hurt?. 

The Court: He is just asking you whether you 
made any statement to the effect that you were hurt. 

The Witness: I don’t think I did. 

• « • 

1 

93 Q. You know where the Washington Cab Com¬ 
pany is? A. I think it is at 20th and C or B 

in there. 

Q. Bid you make any complaint to them about any dam¬ 
age to your car, or about being hurt? A. No; I went to 
our Biamond office. 

Q. When did you go there? A. I believe; I just don’t 
remember, but I reported it to the Biamond office. 

Q. Well, about how long after it happened? A. I thi nk 
the following Monday. 

• * • 

Q. Bid you make out a written report of this accident? 
A. I did. 

• * • 

94 • Q. What did you put in the report? A. Just 

what I told you. 

Q. What did you put in the report? Have you the 
report, Mr. Bavis? 

Mr. Bavis: Yes, I have it. 
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Q. Who wrote this out? A. Maybe Mr. Davis. Did 

yon write it out? I don’t know. 

• • • 

95 Q. Did yon ever see that before? A. I guess 
I did. 

Q. Well, don’t guess; did yon or did yon not? A. I 
think I did. There is the report of it. 

Q. Have yon read this? A. I did at the time, I believe. 
Q. Do yon know who wrote it? A. No, sir, not now; 
probably Mr. Davis, or one of the other lawyers. 

Q. Where was it made out? A. In the Diamond office, 
I guess. 

Q. Don’t yon know? Don’t guess. 

The Court: Answer the question to the best of 
your recollection. 

The Witness: I don’t remember exactly about 
that point. 


By Mr. O’Connell: 

Q. But it was made up, to the best of your knowledge, 
by one of the lawyers in the company? A. Yes. 

Q. And none of it is in your handwriting? A. Only 
that is my signature. 

96 Q. And the information that is in -there yon gave 
them? A. That’s right. 

Q. Now, yon say yon went directly from there to the 
Trew Motor Company with your car? A. Yes. 

Q. From the Garfield Hospital? A. That’s right. 

• • • 

Q. And did yon drive 'the car— A. I drove the car 
home. 


* • • • 


97 Q. Did any of these ladies in the taxicab suffer 
any injury? A. No. 

Did yon ask them if they suffered any injury? A. 


Q. 

Yes. 


• • • 
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98 Q. Did you talk to anyone? Did you tell this 
young lady, or help her to get their names? A. Ij 

did not 

Q. Did you ask any of the other people in the car ahead! 
of you whether they were injured? A. They didnU stay! 
there long enough. I asked them if there was anybody in-j 
jured and they said no, and unloosened the bumper and, 
went on. 

Q. Who unhooked the bumper of your car and this 
car? A. I can’t remember; I know I didn’t 

i 

99 Q. You knew that the bumper of your car and 
this lady’s car were hooked together? A. I don’t 

remember for sure because, if I remember, she had great 
big pipes on the front of her car. I don’t know whether* 
she was hooked or not 

* • • i 

Q. Did she ever get out of her car? A. Yes, she got 
out of her car and came up and told me she didn’t have any] 
brakes. 

Q. Did you go back there and test those brakes? A. No, 
but she got in her car and showed me. 

Q. You were standing right along side of her? A. Yes, 
Q. Where was this young sailor? A. I don’t think 
he ever got out. 

Q. This whole thing is a little vague to you, isn’t it? 
A. How? 

Q. This whole thing is a little vague to you? 

Mr. Davis: I object to that. 

100 The Court: Well, he has a right to ask him if 
he is clear or not dear. 

Mr. Davis: That is a little better than to ask him 
if he is vague. 

The Court: I think that is a little better. Is 
your recollection positive or not? 

The Witness : I was pretty well knocked out. 
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Tile Court: Well, lie wants to know whether yon 
are -pretty certain, or not 
The Witness: I pulled out of traffic and pulled 
up a iblock or so further to get my nerves together. 
We were blocking traffic there. 

The Court: All right 

By Mr. O’Connell: 

Q. You say you pulled up a block or so and stopped? 
A. Yes. 

Q. What (became of this young lady? A. I don’t know. 
Q. After she pulled away you never saw her again? A. 
No. 

Q. Outside of getting her name and address ? A. I 
got her name and address and number, and this was a busy 
comer. 

Q. This bill you have for the seat, you say that 
101 seat was broken? A. Yes. 

Q. In this accident? A. Yes. 

Q. You say the frame, what part of the frame is that? 
A. That holds the back of the seat, it is iron, I don’t know 
whether it is iron or what, metal there, but anyhow the im¬ 
pact broke that. 

Q. You drove this cab after that accident up until in 
January in that broken condition, is that right? A. I 
didn’t work, I believe, until about six weeks. 

Q. Well, you went to work, you say, around Christmas. 
A. Yes. 

Q. And you drove it in this broken condition? A. 
Yes. 

Q. You say there was some upholstery work done? A. 
Li the back seat. I had that done at the time they were 
fixing the front seat. The seat was sagging, the springs 
were weak, and so I just thought I would have it all done 
at one time. 

Q. And put on this appraisal? A. No; I had- it put on 
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this appraisal, hut the accident had' nothing to do with the 
rear seat. 

Q. Now, was the rear end of your car humped? A. It 
was. • , |; 

102 Q. Was the grille all busted in? A. It was. 

Q. You haven’t had a new grill put in? A. No. 


103 CROSS EXAMINATION by Mr. Sedgwick: 

Q. Mr. Hocheisen, you have told us the grdat 
number of years you were driving an automobile for hire. 
I take it in that time you know the usual procedure when 
an accident happens about the taking of names and giving 
names for use in court or otherwise, is that right? A. 
Yes, but I have only had one accident in all that time. 

Q. Tell me how it came you got the name of the young 
lady in this cab and did not get the names of the young 
men in the Bell cab? A. Because he wouldn’t stop apd 
went on. 

Q. But his bumper was hooked into yours. A. Yes, 
but I had a bad jolt and it was a minute or two before I 
got out of the cab. 

Q. You have a very clear recollection of all this that 
happened until the young lady came running to your car 
and vou went back and she demonstrated her brake? LA 

w 

Yes. 

Q. And all that time this Bell cab was still there? A. 
No, they had jumped out and unhooked it. 

Q. Then you did not tell us the correct version j at 

104 first with respect to this accident, did you? 

Mr. Davis: I object. 

The Court: Ask him about any differences in 
the happening of the accident rather than asking 
that that way. 

By Mr. Sedgwick: 

Q. Did you not testify to Mr. Davis in direct examina¬ 
tion in this sequence of events; there were four or five cars 


in front of me; I made a slow stop; there were stop lights 
on my car; I was pretty badly stunned; I hit the cab ahead; 
I stayed in my cab and the young lady ran up and said, “I 
haven’t any brakes,” and I got out and went to her car and 
she put the brake pedal down to the floorboard? A. Yes, 
sir, she did. 

Q. I understand that, but isn’t that the sequence of 
what you testified here as to the accident, and didn’t you 
so testify on direct examination? 

The Court: Tell him what you mean by 
“sequence.” 

The Witness: I don’t understand. 

. By Mr. Sedgwick: 

Q. The order in which I read these things to you. A. 
I can explain it again if you want me to. 

Q. And didn’t you say, “We unhooked the two cars and 
went on our way?” A. I don’t know who unhooked 
them; I know I was unable to unhook any car. 

Q. I understand you say that now, but who did 
105 you mean on direct examination to your counsel that 
we “unhooked.the cars”? A. Maybe it was hook¬ 
ed and maybe it wasn’t; I don’t remember exactly about 
it (being hooked. 

Q. Who did you mean when you answered your coun¬ 
sel “we unhooked the two cars”* 4 T don’t know, I 

was pretty well shaken up at the time. 

• • • 

107 Q. You phoned the Diamond cab office on Mon¬ 
day? A. And the lawyer. 

Q. And the lawyer at the same time? A. Yes. 

Q. That was some time before you had seen a doctor, 

wasn’t it? A. Yes, that’s right. 

• • • 

Q. How many times did you see your lawyer before you 
went to your doctor? A. I don’t know, I don’t remem¬ 
ber that. 
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Q. Do you remember going to him more than once? Aj. 
I don’t remember that part. 

Q. Did you go more than one time? A. I saw him af¬ 
ter that. 

Q. And where was he when you spoke to him? A. In 
the Diamond Cab pffice. 

Q. It was 'before you went to the doctor, so that would 
be before the 22nd of November, is that right? 

108 A. I don’t remember exactly. 

Q. But it was before you went to the doctor, you told 
us. A. I didn’t tell you because I don’t remember 
exactly. 

Q. You phoned him the same day you phoned the cab 
office, you told us? A. Yes, *but I didn’t go to see him. 

Q. When did you go to see him? A. Maybe a week 
after, roughly speaking, but I don’t remember. 

Q. If it was a week after it would still :be before you 
went to your doctor, wouldn’t it? A. Possibly a week 
after, I don’t remember. 

Q. The Christmas holiday rush is about the best time 
of the year for cabs to operate in point of revenue taken 
in, isn’t that right? A. Yes, it is right. 

Q. The best time of the year with the possible excep¬ 
tion of Easter, isn’t that so? A. Yes, I say (business is 
good. 

Q. You went to work about five days before Christmas, 
didn’t you? A. Four or five days. 

109 * * • ! 

A. Yes. 

Q. Tell me whether the Eagle Auto Service is an affi¬ 
liate of the Diamond Cab Company? A. I don’t know] 

Q. They do nothing but Diamond Cab Company work, 
do they? A. They do the most of the work. 


i 

Q. Then why did you go to Young’s Auto Service to 
have it done? 


• • • 
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The Witness: Because they could do it right 
away. 

110 ... 

Q. Why didn’t you go to Eagle at the time? A. 
Because at that time I didn’t have the money to have it 
done;. That work is cash. 

i 

Q. Was it cash at the other place? A. Yes, but that 
was later. 

i _• 

Q. When you were at Young’s why didn’t you have 
the seat fixed? A. He doesn’t do that kind of work? 

111 • • • 

Q. If that ;be true, that they told you they could¬ 
n’t do the work on the seat, why did you wait until Janu¬ 
ary to have it done? A. Because I didn’t have the money. 
Q. I thought you said they didn’t do that kind of work? 

A. Oh, these people here? 

• • • 

Q. Tell* us the arrangement of these five ladies 

112 in your car. A. Three in the (back and two in 
front. 

Q. That was three on the front seat including your¬ 
self? A. Yes. 

• • * 

RE-DIRECT EXAMINATION by Mr. Davis: 

• • • 

Q. Just before this accident did you hear the sound 
of any siren, or horn, on the car of the defendant? A. 
No. 

Q. Did you hear the application of any brake, foot 
brake or hand brake? A. No. 

Q. You heard no sound at all? A. No. 

Q. Did you examine behind the defendant’s* car to see 

if there were any skid marks ? A. No. 

• • • 

118 ' Mr. Davis: Ladies and gentlemen of the jury, I 

would like to read to you certain Traffic Regulations 
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of the District of Columbia as applicable in this 
case. 

The first. Article 6, Section 28(a), which provides 
that “A vehicle approaching an intersection shall 
slow down and be kept under such control as to 
avoid colliding with pedestrians or vehicles.” 

The next section, 29(a), which provides that “jin 
operator shall, when operating a vehicle, give his full 
time and attention to the operation of the same.’! 

Next, Article 6, Section 34, which provides that 
“The driver of a motor vehicle shall not follow an 

I 

other vehicle more closely than is reasonable and 
prudent, having due regard to the speed of such ve¬ 
hicle and the traffic upon and condition of the high¬ 
way.” 

And the next is the requirement on brakes, Section 
52, which provides that *‘Every motor vehicle (other 
than a motorcycle) when operated upon a highway, 
shall be equipped with brakes adequate to consol 
the movement of, and to stop and to hold such ve¬ 
hicles, including two separate means of applying the 
brakes. If these two separate means of applying 
the brakes are connected in any way, they shall be 
so constructed that failure of any part of the operat¬ 
ing mechanism shall not leave the motor vehicle 
without brakes adequate to stop and to hold said 
vehicle. One of these means of applying brakes, 
namely, the parking brake, shall be so constructed 
and maintained that it can be set to stop the {ve¬ 
hicle, or any combination of which it forms a part, 
on a hard, dry, level road free from loose material 
from a speed of 20 miles an hour within a distance 
of 60 feet, or which shall hold the vehicle, or any 
combination of which it forms a part, stationary on 
any grade not to exceed 12 per cent, whether the 
vehicle or combination is empty or loaded.” 
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And then the article in the same section (3) as to 
foot brakes, “Brakes on all motor vehicles and com¬ 
bination of motor vehicles shall he maintained in 
good working order and shall conform to regulations 
and specifications as stated in the following chart 
or as may be promulgated from time to time by the 
Birector. Type of vehicle; vehicles up to and in¬ 
cluding one-ton capacity having brakes on all wheels, 
speed to stop from 20 miles an hour, 30 feet, with a 
percentage of gross weight brake effort of 44 per 
cent.” 

• • • 


126 MBS. MYRTLE BAKER, one of the defendants, 
being called as a witness for and in behalf of the 

defendants, being first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination by Mr. Sedgwick: 

• • • 

Q. Will you tell me how long you have been driving a 
car? A. A matter of several years. 

Q. Are you married? A. Yes. 

Q. And is your husband in the service, as I indicated 

to the jury? A. Yes, sir. 

• • • 

127 By Mr. Sedgwick: 

Q. And this accident occurred— A. In Novem¬ 
ber. 

Q. —on Armistice Day; now, I would like to know some¬ 
thing about the kind of car this was. A. ’42 Ford. 

Q. And what was its condition with respect to the me- 
chanical condition, particularly with respect to the 

128 operation of its brakes? A. It was in good condi¬ 
tion, it was a new car. 

Q. How long had you been driving that morning? A. 
Since 7 :00 that morning. 


__ 
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Q. There has been some suggestion that there was some j 
sailor riding at that time in the front seat of your car— 
A. There was. 

Q. Will you tell us where you got your group of passen¬ 
gers on that trip? A. At the Receiving Station at Ana- 
costia. j 

Q. And when was it, approximately, that they got into 
your cab? A. About one o’clock, or a little earlier. 

Q. About what time did you go to work? A. I went to | 
work at the Navy Annex. 

Q. That is over in Virginia, is it? A. Yes, sir. j 

Q. Somewhere near Arlington Farms? A. Yes, sir. 

Q. You took your brother there and discharged him 
there, and then what did you do? A. I went to Arlington 
Farms, I did that every day, and picked up my ride and 
came on to work. 

Q. That was a daily routine? A. Yes, sir. 

129 Q. And did you work continuously from the time 
you discharged your brother over there? A. Allj 
except for lunch. 

Q. Did you have any trouble with your brakes? AJ 
None whatsoever. j 

Q. And when you picked up these Navy men at Ana-j 
costia, how many were there? A. Five men. 

Q. What was the seating arrangement in your cab wheri 
you picked them? A. Three got in back and two in front j 

Q. Where did you discharge them? A. Four got out 
at Union Station, and one was going to 14th and Massa-j 
chusetts. 

Q. And you were proceeding along Massachusetts Ave-f 
nue west? A. Yes. 

Q. Coming down Massachusetts Avenue, tell us what 
was your rate of speed? A. Between 15 and 20 miles aiji 
hour. 

Q. What was the condition of traffic? A. It was very 
heavy. It was Saturday and everybody had gotten off. I|t 
was between 1:00 and 2 :00. 
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Q. Pretty crowded? A. Yes, sir. 

130 Q. Do yon remember seeing this Diamond cab in 
front of yon, or was it some other cab? A. It was 

a Premier cab in front of me. 

Q. Tell me how long yon had been following that cab. 
A. I don’t know how long I had been following him. I 
know he was there in front of me all the way in that block. 

Q. How mnch space was there between the rear of that 
cab and the front of yonr cab? A. Between 25 and 30 feet. 

Q. Now, as to the movement of traffic in the vicinity of 
7th Street, what was the condition of traffic, how many 
lanes were there, and where did the Diamond cab come 

i 

from? A. There were two lanes and he came np on the 
left side and made a third lane, and just as we approached 
the loading zone he had to go through on the right side, 
which he did, and as we were approaching the loading zone 
he cut in front of me. 

• Q. Did he go through any portion of the zone to get 
into his position? A. No, just as we were approaching it 
he cut in front of me. 

I 

• Q. What kind of a stop did he make? A. A sudden 
stop. 

Q. And how much distance would you say there was 
between the rear of his cab and the front of your cab, 

131 when it stopped? A. I am not much of a judge, but 
I would judge, oh, I would say about six feet. 

Q. What happened then? A. As he said he did, then 
he stopped immediately, but you couldn’t stop behind him 
in that distance with air brakes. 

My bumper went under his and tore, on the right-hand 

side tore his gravel guard. 

• • • 

Q. Where is that, on the fender? A. No, this piece 
that fits from the end of the trunk out at the bumper. 

Q. It runs parallel with the bumper? A. That’s right; 
it is only about this long (indicating). 
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Q. There was some damage to that, was there? A. Yes, 
on the right-hand side. 

Q. What damage was there to your car? A. None, j 

• • • 

132 A. He got out of his car and walked back, and 
so did I, and we met at the back of his and front!of 

mine, and we looked at them, and there was no damage ex¬ 
cept this one place where his gravel guard is; and he went 
up in front, this other car was a Premier, and seeing that 
there was no damage to his car he came back and looted 
at ours, and Mr. Hocheisen unhooked our bumpers, mine 
and his, and we exchanged information to make a report; 
I really wasn’t going to make a report as to the car, there 
was no damage to make a report on, but as I went in tljiat 
afternoon for gas and told the President about it and he 
said, “Yes,—” 

• • • 

The Witness: We exchanged names and addresses, 
and licenses, and so forth; and the sailor got (jut, 
he didn’t help to unhook the bumper because Jlr. 
Hocheisen and the Premier driver, one on each side, 
stood on it and bounced it up and down and un¬ 
hooked it. 

Q. What conversation did you and Mr. Hocheisen have 
there? A. We looked at the cars, and since there was!no 
damage except the gravel guard, -he agreed that there was 
no damage, and that it was his fault, and since there ^as 
no damage to the front of the car, and the other car, 

133 he got back in his car and asked his passenger^ if 
they were hurt, and I asked the sailor if he was hurt, 

and he wasn’t hurt. 

Q. And you weren’t hurt either, I take it? A. No. 

Q. WTien you say there was no damage to the front of 
his car, did you go up and inspect it? A. Yes, sir. 

Q. Who went up? A. Mr. Hocheisen and I, and the 
sailor riding in my cab had gotten out, and the Premier 
cab driver. 

i 

i 

i 
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Q. The four of you together? A. Yes. 

• • • 

Q. Tell me in what manner Mr. Hocheisen disengaged 
his bumper from yours? A. Mr. Hocheisen was on one 
side and the Premier cab driver was on the other end, and 
they jumped up and down until it unhooked. 

Q. You saw this? A. Yes. 

Q. How long would you say this transaction cov- 

134 ered in point of minutes? A. Not more than three. 

Q. And you say Mr. Hocheisen got in his car and 
drove away? A. Yes. 

Q. And you got in yours and drove away? A. Yes. 

Q. What about this statement of his that you came 
running to his cab and said you didn’t have any brakes? 
Is that true, or not? A. No. 

Q. What is there about you following him after you 
passed 7th Street? A. No, I turned off to go out to 14th 
and Massachusetts. Massachusetts ends at 7th and you 
have to go up a block before you hit it again. 

- Q. Then you went up to Mr. Vernon Place? A. Yes, sir. 

Q. Where did he go? A. Straight ahead, as far as I 
know he went straight ahead. 

Q. Did you ever hear from him again? A. No, sir, 
only when the papers were served on me in this case, I 
never saw him again. 

o • • 

135 CROSS EXAMINATION by Mr. Davis : 

• • • 

' Q. Now, this cab of Mr. Smith’s was a 1942 Ford? 
A. Yes. 

Q. It was equipped with four wheel brakes? A. What 
did you say? 

136 Q. Did it have four wheel brakes? A. Oh, yes, 
I didn’t understand. 

Q. Were they hydraulic or mechanical? A. I don’t 
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know much about it, but I think hydraulic but I wouldn’t 
want to say that I know the difference between them. 

Q. This particular cab you had been driving how long? 
A. Since September. 

Q. You know that all taxicabs in the District of Colum¬ 
bia are inspected twice a year, in the spring and the faljt 
A. Yes. i 

Q. Did you take this 1942 Ford before or after the in¬ 
spection? A. After. 

Q. So that it had been inspected just a month before the 
accident? A. That’s right. 

Q. And you had had no trouble with the brakes before 
the accident? A. No. 

Q. Now, when you took your brother to the station in 
Arlington you started to work? A. Yes. 

Q. And you picked up these five men at the 

137 costia Station? A. Yes, sir. 

Q. Did you ever see them before? A. No. 

• • • 

138 By Mr. Davis: 

Q. As you were coming west on Massachusetts Avenue 

how many cars were ahead of you before the light changed 
on 7th—at 7th? A. Three or four, approximately. 

Q. Were they all in motion? A. Yes. 

139 Q. Do you remember following this cab from 6th 

to 7th? A. Yes. • j 

Q. Were there other cars in front of you? A. MayW 
two; there were two or three in front of me. 

Q. Were you all proceeding in the same lane of traffic? 
A. Yes. 

Q. There weren’t two lanes proceeding west? A. No; 
one of parked cars. 

Q. And your lane was next to the parked cars? A. 
Yes, sir. 

Q. How much distance separated you as you were trav¬ 
eling in the 600 block of Massachusetts Avenue? A. | I 
don’t know how much distance separated them. 


i 

i 
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Q. How much do you say separated them? A. About 
two or three car lengths. 

Q. Was that same distance separating you all the way 
along? A. As far as I know. 

Q. Before you reached 7th Street did you notice the 
light? A. No; it was green; just as we aproached the 
light it changed to caution and that left just one car in 
front of me at the time of change. 

Q. That was the Premier cab? A. Yes. 

140 Q. The Premier cab, then, would be stopped, it 
would be the first car east of the 7th Street cross¬ 
walk at 7th Street? A- Yes, sir. 

Q. And you say Mr. Hocheisen cut in behind—between 
your car and behind it and stopped in behind it? A. Just 
before that, just as we were approaching the loading zone. 

Q. Isn’t it a fact that that loading zone was long enough 
to accommodate two street cars? A. No. 

Q. How long was it? A. About the length of two cars. 
Q. Two automobiles or two street cars? A. Two auto¬ 
mobiles. 

Q. The average length of an automobile is about 15 
feet? A. I don’t know. 

Q. Wouldn’t you say about that? A. Between 10 and 
15, about. 

Q. And that is your estimate of the loading zone? A. 
30 feet, it may have been a little longer. There was room 
between the cars. We were not that close together. 

Q. But anyway, before you got to that loading zone you 
say Mr. Hocheisen cut in front of you? A. Yes. 

141 Q. And at that time the Premier cab had to stop 
for the red light? A. The light came on caution and 

the other cars went on and he was left in front, and Mr. 
Hocheisen had got in between us; there wasn’t enough 
room. 

Q. You mean the Premier had stopped on the caution 

light? Or the red light? A. On the caution light. 

• • • 
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145 Mr. Sedgwick: Your Honor, I 'have Dr. Fishback 
here and I would like to put him on at this time so 
he may go. 

Mr. Davis: No objection. 

The Court: That is satisfactory. I • 

• • • i 

DR. FREDERICK C. FISHBACK. 

• i • 

l 

i 

Q. Your address? A. Doctors Hospital, 1801 Eye 

Street, Medical Center. 

Mr. Davis: I will concede the Doctor’s qualifica¬ 
tions. 

Mr. Sedgwick: I assume he wishes the record to 

show him as an orthopedic surgeon. 

• • « 

146 A. I first ought to explain what a transverse 
process is. If we have a machine, if we can set that 

up it will be very much simpler. 

The Court: Will you get the light? 

The Witness: The vertebrae consist of 'bodies con¬ 
taining processes, and those are what are known as 
transverse processes, and they serve, in that region 
just off the articulation with the ribs, between the 
ribs and the pelvis, for the insertion of muscles. 

These can be fractured by direct injury, by a fall 
on your back, or they can be fractured, which is a 

147 common way, by lifting and straining, sometimes 
rather than a strain, I have seen them from reaching 
up on a shelf, high on a shelf and, incidentally^ if 

you have the films here, this is the easiest way. 

• • • 

. • ' ..." I 

Q. Suppose we bring it down to this case, if two motor¬ 
ists were in a situation that the bumper of one fear 

148 and the bumper of his car became interlocked, and 
he stooped down to raise them up from a standing 



■position, could that produce a transverse fracture? A. 
Yes. 

Q. You spoke of reaching up on a shelf. Have you had 
such an experience ? A. I cited it because I had an exper¬ 
ience a year or so ago that happened to a friend of mine. 

• • • 

Q. Suppose I leave it something like this, lifting from 
the tail of a bumper, could that produce it? A. It could 
do it, and you could do a lot of worse things. 

Q. What was the date that you saw Mr. Hocheisen, Dr. 
Fisbback? A. I saw him on July 18, this year, on Wed¬ 
nesday afternoon in my office. 

Q. Is it possible, Doctor, for a person to have fractures 
of this kind and not know it? A. Oh, yes. 

Q. May they be carried by a person for a number of 
years and they still not know it? A. Those transverse 
processes we are talking about? 

149 Q. Yes. 

A. They may have one and never know it at all be¬ 
cause you get healing. These pictures were taken, the first, 
11 days after the accident and the others a month or so 
later. This one shows the healing line; there is consid¬ 
erable bone in the one taken in December, which is fairly 
hard to see unless you know just what you are looking for. 

Q. That is almost obliterated bv the healing process? 
A. Yes. 

Q. This was just about a month? A. I don’t know 
exactly when the first was taken. 

Q. November 22nd were the first X-rays. A. Yes. 

• • • 

150 Q. Is there any reason, Doctor, to 'believe that 
this man will suffer indefinitely as a result of this? 

A. No. 

Q. You found no objective symptoms? A. No. 


Q. What would be the reasonable period in which a 
man would recover from a thing of that kind? A. I-would 

say at the outside six to eight weeks. 

* * * 

i 

Q. And I believe your opinion was that he should 

151 regain his natural aptitude for work? A. Yes, sir. 

• • * 

154 By Mr. Baris: 

Q. There is one other question I overlooked: If 
the history had been as Mr. Hocheisen had given it to yoju, 
that his car was at a standstill' and was struck by another 
car, by which he was thrown forward and up and over the 
wheel, couldn , t that compression from both ends have caus¬ 
ed the fracture? A. It could have, but I think it improv¬ 
able. I think the little compression on the anterior body 
had been there a long time and he had no knowledge of 
when it occurred. 

• • • 

155 MRS. MYRTLE MARIE BARER. 

• • • |* •' 

CROSS EXAMINATION (Continued): . | 

By Mr. Davis: 

* • • 

158 Q. And you were proceeding west in a line of fotir 
or five automobiles, is that right? A. As far as I can •re¬ 
member, there were three or four ahead of me. 

Q. Three or four ahead of you and immediately before 
you was the Premier? A. Yes. 

Q. And there was only one lane of traffic? A. Yes, sir. 
Q. And that was' traveling next to the line of parked 
cars, is that right? A. Yes, there was one line of parked 
cars. 

Q. And there was only one lane of moving traffic? A. 
Yes, sir. 

Q. The first two cars ahead of yon reached the crossing 
and they proceeded across? A. Yes, sir. 
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Q. And the Premier stopped because of a red light? A. 
Caution light. 

159 Q. At that time the Premier cab was driving im¬ 
mediately ahead of you? A. Yes. 

Q. How far? A. I am not much of a judge. 

Q. And it was at that time Mr. Hoeheisen came up on 
the left? A. No, he cut in front of me at the loading zone 
where it comes to a point at the end just from the—I don’t 
know what you call it. 

Q. He passed you? A. He passed me on the left and 
cut in in front of me. 

Q. And when he brought his car to a stop was he on an 
angle or parallel with Massachusetts Avenue ? A. Parallel. 
Q. Parallel with Massachusetts Avenue? A. Yes. 

' Q. Your car went directly behind it, did it? A. Yes. 

Q. So that when your car struck him it struck him flush, 
is that right? A. What dc you mean? 

Q. The two cars came together in this manner (indicat- 
ing); you didn’t hit him on the right rear end? A. No, 
it was a little to the right of the center, it was the 

160 corner that was damaged. There were people in the 
loading platform, and I was a little over to the right 

of him this way (indicating). 

. Q. Is that a raised platform at that point or an open 
safety zone? A. Open safety zone. 

Q. As a matter of fact, there is only one lane of traffic 
to the right of that zone? A That’s right. 

Q. You were not in the car tracks? A. No. 

Q. You were in the lane next to the line of parked cars, 
I believe you said? A. Yes. 

Q. Now, at the time that Mr. Hocheisen cut in front of 
you and in back of the Premier, did he hit the Premier cab? 
A No. He made a sudden stop. The other two cars- had 
gone across on the caution and he stopped suddenly. 

Q. Did he hit the Premier cab? A. No, he stopped it 
a good distance behind him. 
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Q. Do you know what the distance was? A. No, I didn’t 
get out 

Q. Oan you point to some object in the room and say 
what the distance was? A. I would say about three or 
four feet 

161 Q. I think you -said Friday when he came to a 
stop there was a distance of about six feet between 

the rear of his car and yours ? A. Yes. 

Q. Did you apply your brakes? A. Yes, in that way, 
I slowed down so that it was only going about two or three 
miles an hour when it hit him. 

Q. You had to apply your brakes suddenly, didn’t you? 
A. Yes. 

Q. Did you lay down any skid marks where you applied 
your brakes suddenly? A. I didn’t look for any. 

Q. You didn’t look for any. At that time how fast were 
you traveling? A. Approximately 20 miles an hour. 

Q. The light changed to amber and the Premier stopped 
and you were preparing to stop yourself, weren’t you? 
A- Yes, but I couldn’t see the light through the Premier 
cab. 

Q. Weren’t you riding with your foot on the brake pre¬ 
paratory to stopping your motor immediately? A. Yes. 

Q. So that you had your foot on the brake when Mr. 
Hocheisen cut in front of you? A. No, Mr. Hocheisen 
out ahead of me in the zone where it comes to a point; 

162 he cut around the point and kept on going, the light 
was then green, and it was reasonable to believe that 

it would keep on going. 

Q. You saw the traffic light at that time, did you not? 
A. Yes. 

Q. You saw it turn to caution? A. That’s right. 

Q. And you were riding with your foot on the brake 
preparing to stop on the light? A. Yes. 


Q. And you wore pressing it ready to stop? A. I was¬ 
n’t pressing it. 

Q. But you had your foot on the brake? A. Yes, ready 
to press it. 

Q. At that time how fast were you going? A. I could 
not have been exceeding 15 miles an hour. 

Q. And as you are approaching west on Massachusetts 
Avenue you are proceeding on a slight up-grade, are you 
not? A. Very, very little. 

Q.. But it is a slight up-grade, is it not? A. Yes, but 
it is such a slight grade you wouldn’t notice it. 

Q. In your experience as a cab driver, have you ever 
had occasion to make a sudden stop with four wheel brakes? 

A. Yes. 

163 Q. Going 15 or 20 miles an hour? A. Yes. 

Q. In what distance could you bring this particu¬ 
lar car to a stop? A. Within around 10 feet. 

Q. Mrs. Baker, as I understood your testimony Friday, 
you said he disengaged the bumper, the front bumper of 
your car and the rear bumper of his car, he stood on one 
bumper and the Premier driver on the other bumper? A. 
Yes. 

Q. And you think that the two men jostled it loose, 
jostled' it loose? A. He stood on one and the other on 
the other and lifted it up. 

.Q. And somebody did some lifting? A. Yes. 

Q. Didn’t you say that they were jostling it, and the 
weight of their bodies' made them come loose? A. They 
stood on my front bumper and picked up his; mine was 
lower than his, which made my bumper lower than his. 

Q. I understood you to say also that after the accident 
you got out of your cab and walked up towards Mr. 

Hocheisen. A. That’s right. 

164 • • • 

Q. You met where the two cars joined, is that 
right? A. Yes. 
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I 

Q. You say there was no conversation about brakes on 
your cab? A. No. 

# • 

I 

Q. You didn’t get back in your cab and exhibit to Mr.! 
Hocheisen the fact that you bad no brakes? A. No, I| 
did not; I bad plenty of brakes. 

Q. So that after the cabs were disengaged you went on 
about your business, is that right? A. I was the las^ 
one to leave. We looked at the damage and there was, as 
I told you, only the gravel guard. We went up and looked 
at the bumper of the Premier cab and the front of his, and 
there was no damage, and he came back and helped dis¬ 
engage our two bumpers. 

Q. During the time the Premier cab driver was on thd 
scene did you get his name or tag number? A. No, Mr. 
Hocheisen agreed that there was no damage, only this 
gravel guard, which is just a thin sheet of metal. 

Q. I believe you stated on Friday that Mr.) 

165 Hocheisen said it was his fault. Did he say that, or 
not? A. He said it was not his belief that the 

Premier cab would stop on the caution light, which they 
seldom do. 

• • • 

166 Q. Now, referring again to the day of the aecin 
dent, was there any damage to the front of your] 

vehicle? A. No. 

Q. You continued to drive it after that? A Yes. j 
Q. How many days did you continue to drive it? A\ 
Every day until I turned 1 it in for a better car. 

Q. During that time did you have any repairs to yours 
brakes? A. No. 

Q. Did you have any repairs made at all to the car? 
A. No, not during the whole time I was driving it, it was 
in as good condition as it was when I got it. 
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RE-CROSS EXAMINATION by Mr. Davis: 

Q. Just one question; I believe you said after turning ■ 
in that day you did make a report of this accident? A. 
Yes. 

167 Q. To your President? A. Yes, well, he gave 
me— 

Mr. Davis: Have you that report, Mr. Sedgwick? 

Mr. Sedgwick: That is a copy. 

168 • • • 

Q. Mrs. Baker, I will show you what has been 
handed me as a copy of the report you made to your com¬ 
pany (handing paper to witness). A. That is not the one 
I made out. The one I made out is in my own handwrit¬ 
ing. 

Q. Well, although it is in type and yours in your hand¬ 
writing, is that substantially your report? A. No, this 
is not the report; righthand lane, because there was only 
one lane there; wait a minute, let me see— 

The Court: dive me the report a minute. 

By Mr. Davis: 

Q. This report, in response to the question “In what 
portion of street was your cab?,” the answer is “Center 
lane, ,, and you say you reported to your company that you 
were in the right hand lane? A. I don’t know whether 
I wrote that on the report now. I haven’t seen it since I 
made it out, but there was the line of parked cars, and 
then the line of moving cars, which would make it the cen¬ 
ter lane, I suppose. 

169 Q. Now, wrill you see if you can see any other 
inconsistencies in that as compared to the report 
you made? A. No, I think that’s it. 

Q. That is substantially the same report you made to 
your company the day of the accident? A. Yes, sir. 

Q. Mrs. Baker, in response to this question in re direc¬ 
tion of cab, you say west, and re the speed you say 15, 
correct? A. Yes. 
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Q. “Direction of other vehicle,’’ you mean Mr. Hochei¬ 
sen, I presume? A. Yes. 

Q. “West.” “Rate of speed, 13.” A. That yas 
based- from the fact that he was in front, I mean he could¬ 
n’t have been going much faster than the cab in front of 
me. 

. I 

Q. “What part of your cab was struck?” “Froiit.” 
“What part of other vehicle was struck?” “Rear.” | A. 
That’s right. 

Q. “How far away was other car when you first saw 
it?” “20 feet” A. Yes. 

Q. By “other car” you mean Mr. Hocheisen? A. 
Yes, that was when he cut in there. 

170 Q. You didn’t see him before 'he cut in, did you? 
A. I saw him when he cut in, when he passed me. 

Q. Now, at the bottom, “Full description of accident: 
I was going west on Mass. Ave. and the car in front of me 
suddenly stopped without any signal.” A. Yes. 

Q. “I hit the back of 'his car. No one was hurt” A. 
That’s- right | 

Q. Did- you tell your employer on that day, at the time 
you made your report about Mr. Hocheisen cutting in 
front of you, I mean in that last line? A. I made out the 
report. I didn’t tell him anything. He cut in from thej left 
side. 

• • • 

• ‘ ' I 

Mr. Davis: If your Honor please, since the origi¬ 
nal of the report is not here and this is only a qopy, 
I offer this in evidence. 

Mr. Sedgwick: Why didn’t counsel serve me 
with a request for the original? This is a copy for 
my own use. 


Mr. Sedgwick: I have here a three-page statement 
in her own handwriting, but I understood- that the di- 
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rect examination was over, and the cross-examina¬ 
tion I. thought was. 

Mr. Davis: Without going into the paerits of 
this, if your Honor please, I object to it because it 
is dated April 21,1945. 

173 . • • • 

The Court: All right, let’s let it in. Copy of ac¬ 
cident report will be Plaintiff’s Exhibit No. 9. 

(Paper entitled “Driver’s Accident Report ,, by 
Myrtle M. Baker, was marked “Plaintiff’s Exhibit 

No. 9”, and received in evidence.) 

• • * 

Q. Mrs. Baker, Mr. O’Connell suggests to me, and I 
now ask you whether or not subsequent to this form re¬ 
port, question and answer report, you then wrote up a de¬ 
tailed statement of the entire occurrence? A. Yes. 

Q. Is that what you have referred to here as your own 
report in your own handwriting? A. I believe so. 

Q. Three pages? A. I (believe so. 

Q. To be altogether certain, I will hand you this three- 
page statement and ask you if that is what you refer to? 
A. Yes. 

Q. Is that your signature at the bottom of the first 
■page? A. Yes. 

174 Q. Look at all three pages and see if that is your 
signature on each page? A. Yes, sir. 

Mr. Sedgwick: I offer this statement in evidence. 

The Court: Do I understand that it is objected 
to? 

Mr. Davis : Yes, your Honor. 

• * • 

176 Mr. Sedgwick: Your Honor having granted me 
permission, may I read the portions not read by Mr. 
Davis? 

The Court: Yes. 
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Mr. Sedgwick (Beading): “Direction, of cab— 
West. Bate of Speed 15. Was an arrest made! No. 
Question, What signal, if any, did you give! None. 
Did other driver! No. What part of your cab was 
struck! Front. What part of your cab was dam¬ 
aged! None. What part of other vehicle was strucikj! 
Bear. How far away was other car when you first 
saw it? 20 feet. Was it daylight! Yes. Weathei|! 
Good. Was your cab in good mechanical condition! 
Yes. Were brakes good! Yes. What was con- 
tion of street! Dry. Did you have chains out! 
No. Other vehicle owned by: Ferdinand Hocheisen. 
Address: 6025 Georgia Avenue, N. W. Other ve¬ 
hicle driven bv: same. Address: Same. State Li- 
* 

cense: Cab-417. Kind of vehicle: Diamond Cab. Num¬ 
ber of passengers in your cab: One. Type of cab: 
Ford. Number of persons injured: None. Names 
and addresses of persons injured: None. Names and 
addresses of persons in your cab: Bob. Hamilton. 
Full description of accident: I was going west on 
Mass. Ave. and the car in front of me suddenly stop¬ 
ped without any signal. I hit the back of his car. 
No one was hurt. Driver’s name: Baker. Badge 
No. 4117. Address: 1222 Neal St., N. E., Wash., 


D. C.” 


• • • 


HARVEY W. SMITH, one of the defendants hereijn, 
being called for and on behalf of the defendants, being 
first duly sworn, was examined and testified as follows:! 

Direct Examination by Mr. O ’Connell: 


178 Q. Did you own this cab involved in this acci¬ 
dent! A. I did. 
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Q. Did you see the cab'after the accident? A Yes, 
sir. 

Q. Was there any damage to it? A. No, sir, none 
whatever. 

Q. Do you know anything about the brake? A. There 
was no complaint made about it. 

Q. Were any repairs to the brake or any other part 
of. the car made as a result of this accident? A. No. 

Q. Were the brakes in good order? A. I presume they 
were because there was no complaint about them. 

Q. And if there was it was your job to have them fixed? 
A. Yes. 


179 CROSS EXAMINATION by Mr. Davis: 


180 Q. Do you have a charge account at Logan Motor 
Company ? A. Yes. 

Q. Don’t you give your drivers instructions if there 

are minor repairs to take it in there? A Yes. 

• • • 

Q. This particular cab Mrs. Baker was driving was a 
1942 Ford? A. Yes, I think it was. 

181 Q. That is the last model that was made before 
the war, wasn’t it? A I think so. 

Q. There is none better than the ’42 model, is there? 
A No. 

• • • 

184 HENRY R. MAGRUDER. 

• • • 

Direct Examination by Mr. Sedgwick: 

• • • 

185> Q. What is your occupation? A Inspection 
work. 

Q. For the District of Columbia? A. For the District 
of Columbia. 
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Q. Are yon in charge of the inspection of vehicles en¬ 
gaged in pnblic service? A. That is right. 

Q. And have you, under subpoena, produced the record 
of the Washington cab, identified in the subpoena as being 
owned by Mr. H. W. Smith? A. I have. 

Q. Will you produce those records of inspection ai}d 
tell the jury what the record of inspection was prior to No¬ 
vember 11, 1944? A. The first one is February 5, 1944. 
The car was presented for inspection and was rechecked f<j>r 
headlights, high and low, and was brought back the same 
day and O. K’d. 

Q.' And no reference to any faulty brakes? A. No. 

Q. And when was the next inspection? A- September 
7,1944. 

Q. And what was the condition of the car at that time? 
A. It was rechecked for upholstery and sanitation. 

Q. Rechecked for upholstery and sanitation, was 
186 that corrected? A. Yes. 

Q. Was there anything about brakes? A- No. 

Q. They passed satisfactorily? A. Yes. 

• • • 

CROSS EXAM INATION by Mr. Davis: j 

• • • 

Q. And this record was of what vehicle? A. H. W. 
Smith, 2030 G, Northwest, 1942 Ford taxi, Tag No. 18-356. 

Q. And the last inspection was September 7, 1944? A. 
That’s right. 

Q. That would be a little over a month before this add- 
dent on November 11th? A. Yes. 

Q. On that occasion the brakes were all right? A. On 
November 11? 

Q. September 7,1944? A. Yes. ! 

1ST Q. What kind of brakes are they? A. Hydraulic. 

Q. Four wheel? A. Four wheel 
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Q. And was that car also equipped with an emergency 
brake, or hand brake? A. Yes. 

Q. That was also in good condition on September 7? A. 
Yes. 

• • • 

190 t FERDINAND HOCHEISEN. 

* • * 

Direct Examination by Mr. Davis: 

Q. Mr. Hocheisen, you have heard the testimony of 
Mrs. Baker in this case. Did you immediately after this 
accident state to her that this accident was all your fault? 
A. Absolutely not. 

Q. You have also heard the testimony of Mrs. Baker to 
the effect that you stood on and then jumped up and down 
on the front bumper of her car with a Premier cab driver; 

did anything like that happen? 

• • # 

The Witness: I did not. 

• • • 

191 Q. Have you ever lifted, or attempted to disen¬ 
gage any bumpers or do any lifting since you have 

had these hernias ? A. Absolutely not. 

• • • 

193 The Court: Yes, but the question is whether you 
have ever had your bumper engaged with the bump¬ 
er of another automobile. That is the question. 

The Witness: I can’t recall offhand, but I know 
people have stopped suddenly and I have bumped 
them lightly. 

The Court: That isn’t the question; have you had 
your bumpers locked with anybody? 

The Witness: I don’t recall. 

• • • 

Q. You deny in 14 years that that has happened? A. I 
don’t recall. 


• • • 
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Q. Wouldn’t it be quicker and easier than to get 
194 your tools out to stand on one bumper and let your! 

weight do the job? A. I would be afraid to do any 
physical exertion at all. 

Q. Are your inguinal hernias, then, such that they have! 
affected you and interfered with you in the amount of your 
work? A. No. 

• • • 

196 Court's Charge to the Jury. 

THE COURT (Morris, J.) r Now, members of the jury, 
I am sure you all understand this is an action brought by 
the plaintiff, Mr. Hocheisen, against the defendants Har¬ 
vey W. Smith, who is the owner of the cab, and Myrtle 
Baker as the operator of the cab, for damages claimed to 
have been caused by loss and injuries resulting from the 
negligent operation of the taxicab so owned by the defend¬ 
ant Smith and operated by the defendant Baker. 

Now, to recover damages for negligence of another you 
must understand what is meant by negligence, and I shall 
explain that presently to you, and such negligence must be 
proven by a preponderance of the evidence, and I will ex¬ 
plain'that term to you presently, and it must also be shown 
by such preponderance of the evidence that there was neg¬ 
ligence, and that such negligence was the proximate cause 
of loss and injury, and that such loss and. injury so caused 
resulted in damages which are also proven by a fair pre¬ 
ponderance of the evidence. 

Now, first, what is meant by negligence? Negligence is 
the doing of some act which a reasonably prudent person 
would not do, or the failure to do something which a rea¬ 
sonably prudent person would do, actuated by those ccm-j 
siderations which ordinarily regulate the conduct of! 

197 human affairs. It is the failure to use ordinary care 
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in the management of one’s property or person. Or¬ 
dinary care is that care which persons of ordinary prudence 
exercise in the management of their own affairs. Now, the 
law imposes on that person certain duties. In this partic¬ 
ular situation it is the duty to exercise the care which an 
ordinarily prudent person would eexrcise. The failure to 
do that, the failure to exercise that care, is negligence. 

Now, I told you that in order for a recovery to be had 
by someone for the negligence of another, such negligence 
must be proved, and it must be further proved that such 
negligence was the proximate cause of the loss and injuries 
complained of. 

Now, what is meant by that term “proximate cause”? 
The proximate cause of an injury is that cause which in a 
natural and continuous sequence, unbroken by any efficient 
intervening cause, produces the injury, and without which 
the result would not have occurred. It is the efficient 
cause, the one that necessarily sets in operation the factors 
that accomplish the injury. It may operate directly, or by 
putting into being the agencies in motion. Now, presently 
I will explain further what the measure of damages are if 
you find that there was negligence on the part of the de¬ 
fendants, and that that negligence was the proximate cause 
of loss and injuries complained of. 

198 The Court instructs the jury that under the Traf¬ 
fic and Motor Vehicle Regulations for the District of Col¬ 
umbia a vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. 

The Court instructs the jury that under the Traffic and 
Motor Vehicle Regulations for the District of Columbia, 
an operator shall, when operating a vehicle, give his full 
time and attention to the operation of the same. 

The Court instructs the jury that under the Traffic and 
Motor Vehicle Regulations for the District of Columbia, the 
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driver of a motor vehicle shall not follow another vehicle j 
more closely than is reasonable and prudent, having due 
regard to the speed of such vehicle and the traffic upon and ! 
condition of the highway. 

The Court instructs the jury that under the Traffic and 
Motor Vehicle Regulations for the District of Columbia, ! 
every motor vehicle, other than a motorcycle, when operat¬ 
ed upon a highway, shall be equipped with brakes adequate j 
to control the movement of, and to stop and to hold such ve¬ 
hicles, including two separate means of applying the brakes. 
If these two separate means of applying the brakes are con- ! 
neeted in any way, they shall be so constructed that failure 
of any part of the operating mechanism shall not leave the | 
motor vehicle without brakes adequate to stop and to 
199 hold such vehicle. One of these means of applying 
the brakes, namely, the parking brake, shall be so con- 
strutted and maintained that it can be set to stop the ve¬ 
hicle, or by any combination of which it forms a part, on a ! 
hard, dry, level road free from loose material from a speed 
of 20 miles an hour within a distance of 60 feet, or which 
. shall hold the vehicle, or any combination of which it forms | 
a part, stationary on any grade not to exceed 12 per cent, | 
whether the vehicle or combination is empty or loaded. 

You are further charged that the same regulation, in sub- j 
section 3 thereof, requires that brakes on all motor vehicles j 
and combinations of motor vehicles shall be maintained in 
good working order and shall conform to regulations and 
specifications as stated in the following chart, or as may be 
promulgated from time to time by the Director of Traffic, | 
and the part to be stated here is type of vehicle up to and 
including one ton capacity the brakes on all wheels; distance 
to stop from 20 miles per hour, 30 feet; per cent of gross 
weight brake effort, 44 per cent. 

The Court instructs you that the failure of any person to 
perform a duty imposed upon him by statute, law or regu- 
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lation, is negligence. Therefore, should yon find that the 
defendants, including prior to and at the time of the colli¬ 
sion referred to in the complaint, violated all or any of the 
provisions of the traffic regulations which have been 

200 read to you, and that such violation of the regula¬ 
tions, or any of them, by the defendants, was the 

proximate cause of the collision, then their conduct in so 
doing would constitute negligence. 

If, under the Court’s instructions, you find plaintiff en¬ 
titled to a verdict, you will consider, in fixing the amount 
of the award, the elements of damages that I now am about 
to mention. 

Reasonable value, not exceeding the cost to said plain¬ 
tiff, of the examinations, attention and care by physicians, 
surgeons and X-ray technicians, reasonably required, and 
actually given, in the treatment of said plaintiff, and rea¬ 
sonably certain to be required, and to be given, in his future 
treatment, if any, including such additional X-ray studies 
as may be reasonably necessary. 

The reasonable value, not exceeding the cost to said plain¬ 
tiff, of the sacro-iliac belt or support. 

Such sum as will reasonably compensate said plaintiff 
for the damage sustained to his taxicab. 

The plaintiff would also be entitled to recover for any 
loss of earnings, if you find that the injury was of such 
character as to lessen or diminish his earning power. 

If you award the plaintiff damages, you will also award 
him such an amount as you, in the exercise of your sound 
judgment and good common sense, find will fairly and just¬ 
ly compensate him for and on account of all pain, 

201 suffering, and inconvenience and injury which you 
find he has sustained since the collision and which, if 

any, you find it is reasonably certain that he will sustain 
in the future. 

Of course, stated conversely from what I have already 


said, if yon find that the plaintiff suffered injuries and that 
such injuries were caused not by collision of the automobile 
through the negligence of the defendants, but by some other 
cause, even though it be associated with the collision, you 
could not find that there was negligence then on the part 
of the defendants which caused the injury. I am stating it 
that way because I have been asked to do so by one of the 
parties, which is simply the same statement conversely that 
I gave to you that in order to find a verdict for the plaintiff 
you must find that there was negligence of the defendant^ 
which negligence proximately caused the injuries suffered 
by the plaintiff. 

Now, you are the sole judges of the facts in the case, 
is for you to determine what those facts are from the 
dence which you have heard, after weighing such 
disregarding and rejecting such of the evidence as you 
not believe to be true, or accurate, and basing your 
ment on that which you do believe. Now, in perf 
that task, as I have already stated to you, you must 
your recollection of the evidence, and should that 

tion differ from the recollection expressed by 
202 sel for either party, or from that expressed by 
Court where I have had occasion during the 
of the trial for purposes I had to act on to state my 
lection, I say, if there be a difference between your 
lection from that of counsel, or that of the Court, you 
to take your own recollection. 

Now, you are the sole judges of the credibility of the wit¬ 
nesses. It is for you to determine what witnesses you be¬ 
lieve and what witnesses you do not believe, what part of 
the testimony of any witness you do not believe to be tnje 
and accurate, and what part, or parts, you do believe to tJe 
true. Now, in performing that task you may call to your 
assistance, to such extent as you think it is helpful to yoiji, 
certain aids or guides which your long experience recog- 
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nizes to be reliable aids and guides, but not necessarily in¬ 
fallible ones and, therefore, you will use them to the extent 
you think they help you to arrive at the truth. For in¬ 
stance, in weighing the testimony of any witness you may 
take into consideration the interest, if any, which that wit¬ 
ness has in the outcome of the trial, and consider and de¬ 
termine whether or not such interest has, or has not, color¬ 
ed or affected the testimony of that witness. You may take 
into consideration the opportunity or lack of opportunity 
of a witness to observe and thus to know the matters about 
which the witness has testified. You may consider the ca¬ 
pacity and ability of a witness to have accurately ob- 
203 served what the witness has testified to, such capac¬ 
ity or ability to have accurately recollected and ac¬ 
curately related what the witness did observe. You may 
consider the reasonableness or unreasonableness of a wit¬ 
ness’ testimony, its probability or improbability, in help¬ 
ing you to determine whether or not you accept it as a true 
statement of what happened. You may consider the ap¬ 
pearance and demeanor of a witness on the stand, which is 
simply another way of saying what all of us do in every¬ 
day life, we consider how a person looks and acts as if that 
person is fully, frankly, truthfully and accurately relating 
what that witness knows to be so, or the contrary. 

If you believe it has been shown that any witness is bias¬ 
ed or prejudiced either for or against either party to this 
case you may consider and determine whether or not such 
bias or prejudice, if any, has, or has not, colored or affect¬ 
ed the testimony of such witness. 

Now, if you believe that any witness has testified falsely 
concerning any material matter in the cause, and as to 
which the witness could not have reasonably been honestly 
mistaken, you have the right to reject and disregard entire¬ 
ly all that that witness has testified to on the principle that 
if a person testifies falsely concerning one material matter 


he may testify falsely concerning other matters in the case, 
and such a witness is not sufficiently reliable to compel a 
jury to base its judgment on the testimony of that| 
204 sort of witness. Now, I say you have a right to re¬ 
ject all of the testimony of such a witness, but you 
are not required to do so. You may, in your good sound 
judgment and discretion accept as true part of what a wit¬ 
ness has said, if you believe it to be true, even though you 
doubt the balance of such witness’ testimony, leaving to] 
your own sound discretion and judgment the weight you] 
shall give to the testimony of such witness. 

Now, there is a rule of law which you may apply if you 
think the evidence has shown a witness of .this character. 


It is the law that where a witness having knowledge of a] 
particular fact is peculiarly within the knowledge of the| 
party and that party fails to produce such witness as toj 
which he has such peculiar control or knowledge, it can then 
be assumed that had that witness been called the testimony 
of that witness would not have been favorable to the party 
who failed to call such witness so peculiarly within his 
knowledge and control, and as to the failure to call such 
witness no reasonable explanation has been given. Now, 
that applies to either party to this cause if the evidence 
shows you that there is the absence unexplained of a mate- 
rial witness peculiarly within the knowledge and control of 


such party not calling him. 

Now, if, after weighing all of the evidence in this case; 
and rejecting that which you do not accept as true and ac¬ 


curate, basing your judgment on that which you do 
205 accept as true and accurate, you find that by a fail) 
preponderance of the evidence, and I am going to ex¬ 


plain that term to you in a moment, the defendants here 
were negligent, as I have defined that term to you, and that 
such negligence was the proximate cause of certain loss and 
injury to the plaintiff, then it would be your duty to find a 
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verdict for the plaintiff and fix damages in an amount 
which by a preponderance of the evidence it has been shown 
the plaintiff suffered as a result of such negligence. If 
you do not believe it has been shown by a fair preponder¬ 
ance of the evidence that the defendants were negligent or, 
if negligent, that such negligence was not the proximate 
cause of the injuries by the plaintiff complained of, it would 
equally be your duty to find your verdict in favor of the 
defendants. 

Now, when I used the term “preponderance of the evi¬ 
dence,” that is the measure of value by which these ele¬ 
ments that I have mentioned to you must be established in 
order to permit of a recovery. Preponderance of the evi¬ 
dence means that the evidence supporting the proof of such 
necessary elements that I have pointed out, negligence be¬ 
ing the proximate cause, damage, then the evidence on the 
affirmative of that must weigh heavier, must be more con¬ 
vincing and satisfying to you as to its truth than the evi¬ 
dence to the contrary on that issue. Preponderance of the 
evidence does not necessarily mean the greater num- 
206 !ber of witnesses nor the greater mass of testimony. 

It means just what I have said- It means that evi¬ 
dence which is more satisfying to you as to its truth, more 
convincing than the evidence to the contrary on that point. 

Is there any point that the Court has failed to cover, or 
clarify, which counsel thinks I should. 

Mr. O’Connell: I think the Court— 

The Court: Maybe you had better come to the bench if 
you have a suggestion. 

(Thereupon counsel approached the bench and, out of the 
hearing of the jury, the following occurred:) 

Mr. O’Connell: I think the jury should be instructed 
on contributory negligence. 

The Court: Yes, I think so, too, but nobody suggested 
it 
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Mr. O’Connell: I thought maybe you could do it, and 
I think I would suggest that you tell the jury that the bur¬ 
den of proof is on the plaintiff— 

Mr. Davis: Oh, no, the burden of proving contributory 
negligence is not on the plaintiff. 

Mr. O’Connell: No, the burden of proving negligence 
is on the plaintiff. ! 

Mr. Davis: But the burden of proving contributory | 
negligence is on the defendants. 

Mr. O’Connell: That’s right. 

207 (Thereupon counsel retired to the trial table and, 
in the hearing of the jury, the following occurred:) 

The Court: It has been suggested by counsel, and I think 
correctly so, that I should point out to you this— 

i ^ 

Mr. Davis: If your Honor please, may I respectfully 
point out a matter to your Honor before you make that j 
charge? 

The Court: Yes. 

^Thereupon counsel approached the bench and, out of 
the hearing of the jury, the following occurred:) 

Mr. Davis: If your Honor please, there is no plea of 
contributory negligence here. That is an affirmative de-| 
fense. 

_ I 

The Court: What is the pretrial order? 

- Mr. O’Connell: The pretrial order contains that. 

Mr. Davis: But the answer does not set up any defense 
of contributory negligence. If your Honor please,— 

The Court: Wait just a minute; denies plaintiff’s al¬ 
legation of negligence; denies the extent of the injuries and 
property damages as asserted by plaintiff. Defendants al-i 
lege that the collision was due to the sole or contributory 
negligence of plaintiff in the operation of his automobile. 

Mr. Davis: But that is not the plea. The answer is 
what sets out the issue. 


i 
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The Court: I think counsel on both sides were very dere¬ 
lict in pretrial as to whether it should be. 

Mr; Davis: Your Honor knows that it is a pretrial. 

208 The Court: I will do it, and I want the record to 
show that this Court puts a great deal of emphasis 

on the pretrial because we put one of our justices there to 
do it. 

Mr. Davis: If your Honor please, instead of taking an 
exception when the jury goes out, I will do it now. 

(Thereupon counsel retired to the trial table and, in the 
hearing of the jury, the following occurred:) 

The Court: It has been suggested to me, and I think 
properly, because not having been made as clear as it should 
have been in the pleadings I did not do it'without it being 
suggested, that it is the law that where it has been shown 
that a party is negligent and that such negligence did prox- 
imately cause injuries to another, that even then that per¬ 
son may not recover damages if it be shown that such per¬ 
son was also negligent and that such negligence contributed 
as a proximate cause to his own injuries and, as applied to 
this case that would only come into consideration if it be 
shown, as I originally told you, by a fair preponderance of 
the evidence that the defendants had been negligent, that 
such negligence had proximately caused the injuries to the 
plaintiff, then and then only would you be called upon to 
consider the further fact that the plaintiff had been negli¬ 
gent, and that his negligence was the proximate cause of 
the injury or contributing to his injury, and if so there 
could then be no recovery against the defendants; 

209 but now you must bear this in mind in that connec¬ 
tion, that the burden of proof in the first instance 

is on the plaintiff to show by a fair preponderance of the 
evidence that the defendants were negligent, and that such 
negligence was the proximate cause of the injury to the 
plaintiff; if he carries that burden and proves that, the 
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burden is upon the defendants to show by a fair preponder¬ 
ance of the evidence that the plaintiff was negligent and! 
by such negligence contributed to his injury, in order to af-J 
ford the defendants a defense on the ground of such con¬ 
tributory negligence. 

Now, I have tried to explain these things to you as brief{ 
ly as I could and at the same time make them clear, but! 
I realize quite well that there may be some features of itf 
that your deliberations will reveal you do not clearly unf 
derstand about these questions of law I have tried to ex¬ 
plain. No'y? should, in the course of your discussions, you 
discover that I have not made clear such of these points of 
law as I have tried to explain, let me know and I will tr^ 
to explain them. 

Mr. Davis: May it please the Court, in view of the last 
instruction, may I ask your Honor to instruct the jury oh 
the doctrine of last dear chance? 

I 

The Court: I wish you had spoken to me about that at 
the bench and I 
deny it. 

210 The Court: Now, come to the bench and I will 
explain to you why. 

(Thereupon counsel approached the bench and the foj- 
lowing occurred:) 

The Court: There are several elements which our Court 

I 

of Appeals says is necessary to bring into play the doctrine 
of last clear chance. The person must have been observe*! 
to have been in danger, and that person must be oblivious of 
such danger, or unable to extricate himself therefrom, and 
then the other party must have had a reasonable oppor¬ 
tunity to avoid the collision or injury after that and failed 
to do so. Now, the evidence on both sides of this thing 
would seem to me to show clearly that those elements could 
not be; in other words, there might be negligence on the part 


could have explained to you why I shal 


l 
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of the defendants and no negligence on the part of the plain¬ 
tiff ; there might be negligence on the part of the defendants 
and there might be contributory negligence on the 

211 part of the plaintiff, but under no arrangement that 
I can see under the statement of facts are there those 

elements that would bring into play the doctrine of last 
clear chance. 

Mr. Davis: My point, if your Honor please, was even 
if this jury should find that the plaintiff cut in around the 
defendants, that is, deviated from one lane to another and 
then made a sudden stop, on the evidence based on her re¬ 
port, after seeing the other car when she first saw it 20 
feet, if all that did happen the defendant would have had 
the opportunity, considering the speed, to have brought her 
car to a stop. 

Mr. O’Connell: That is not the evidence. 

Mr. Davis: That is in evidence. 

Mr. Sedgwick: I disagree with that— 

Mr. Davis: We are talking here— 

The Court: I can’t understand when you are all talk¬ 
ing. 

Mr. Sedgwick: Well, with the braking distance plus the 
reaction distance, it will run 47 feet. 

The Court: That is the reason I didn’t give it, and I 
will note your exception. 

• • • 

212 (Thereupon the jury was returned into the court¬ 
room and the following occurred:) 

The Clerk of the Court: Mr. Foreman? 

The Foreman of the Jury: Yes. 

213 The Clerk of the Court: Mr. Foreman, has the 
jury agreed upon its verdict? 

The Foreman: We have. 

The Clerk of the Court: How do you find, for the plain¬ 
tiff or for the defendant? 
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The Foreman: For the defendant. 

The Clerk of the Court: Members of the jury, yonr fore¬ 
man says that yon find for the defendant. Is this your ver¬ 
dict, so say yon each and all? 

(The jury indicated in the affirmative.) 

Mr. Davis: May I have the jury polled? 

The Court: Let the jury be polled. 

The Clerk of the Court: The jurors will state their ver¬ 
dict as their names are called. 

Henry C. McNeely. 

Juror McNeely: We find— 

The Court: State what your verdict is, not the jury’s 
verdict; your own. 

Juror McNeely: We found negligence on the part of 
both parties. 

The Court: Well, vour verdict is for the defendants, is 
that right? 

Juror McNeely: Yes. 

The Clerk of the Court: Clarence J. Keyes? 

Juror Keyes: For the defendants. 

214 The Clerk of the Court: Willis C. Thompson. 

Juror Thompson: For the defendants. 

The Clerk of the Court: Theodore Otte. 

Juror Otte: Defendants. 

The Clerk of the Court: Hiram S. Thomas. J 

Juror Thomas: Defendants. 

The Clerk of the Court: Henry J. Hobbs. 

Juror Hobbs: Defendants. 

The Clerk of the Court: Earl W. King. 

Juror King: . Defendants. 

The Clerk of the Court: Erwin Meinke. 

Juror Meinke: The defendants. 

The Clerk of the Court: Dorothy B. Ford. ' j 

Juror Ford: The defendants. . j 

The Clerk of the Court: Virginia L. Fawley. 
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Juror Fawley: Defendants. 

The Clerk of the Court: Clarence E. Chamberlain. 
Juror Chamberlain: Defendants. 

The Clerk of the Court: Raymond J. Newman. 

Juror Newman: Defendants. 

• • • 


216 Plaintiff’s Exhibit No. 9. 

DRIVER’S ACCIDENT REPORT 
Owner’s Name: H. W. Smith. Cab No.: 94. Date of 
accident: 11/11/44. Time: 1:50 PM. 

Address: 408—20th St. Tag No.: 18-356. Place of Ac¬ 
cident: 7th & Mass. Ave NW. 


Direction of cab: West Rate of Speed: 15. Was an 
arrest made? No. 

Direction of other vehicle: West Rate of Speed: 13. 

In what portion of street was your cab? Center lane. 

In what portion of street was other vehicle? Same. 

What signal, if any, did you give? None. Did other driv¬ 
er? No. 

What part of your cab was struck? Front. 

What part of your cab was damaged? None. 

What part of other vehicle was struck? Rear. 

How far away was other car when you first saw it? 20 
ft. 

Was it daylight? Yes. Or was the place well lighted? 
. Weather: Good. 

Was your cab in good mechanical condition? Yes. Were 
brakes good? Yes. 

What was condition of street? Dry. Did you have chains 
on? No. 
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Other vehicle owned by: Ferdinand Hocheisen. Ad¬ 
dress: 6925 Georgia Ave., N. W. 

Other vehicle driven by: Same. Address: Same. 

State License: Cab—417. Passengers in other vehicle: 

• I 

Kind of vehicle: Diamond Cab. 

“ ' ■ — 

j 

Number of passengers in your cab: One. Type of cab: j 
Ford. Number of Persons injured: None. 

Names and addresses of persons injured: None. 

Names and addresses of persons in your cab: Rob. Ham¬ 
ilton. 

Names and addresses of witnesses:. 

Full description of accident: I was going west on Mass. 
Ave. and the ear in fronf of me suddenly stopped without \ 
any signal. I hit the back of his car. No one was hurt. 

Driver’s name Baker Badge No. 4117 
Address: 1222 Neal St., N. E., Wash., D. C. 

_ 

i 

Verdict and Judgment. 

217 Book 96 page 407 | 

Civil No. 28207 


This cause having come on for hearing on the 26th day of 
October, 1945, before the Court and a jury of good and law¬ 
ful persons of this district, to-wit: 

Henry C. McNeely, Clarence J. Keyes, Willis C. Thomp-1 
son, Theodore Otte, Hiram S. Thomas, Henry J. Hobbs,! 
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Earl W. King, Edwin Meinke, Dorothy B. Ford, Vir¬ 
ginia L. Fawley, Clarence E. Chamberlain, Raymond J. 
Newman, 

who, after having been duly sworn to well and truly try 
the issues between Ferdinand Hocheisen, plaintiff and Har¬ 
vey W. Smith and Myrtle Baker, defendants and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 29th day of October, 1945, that they find 
for the defendant against said plaintiff. 

"WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendants go hence with¬ 
out day, be for nothing held and recover of plaintiff his costs 
of defense. 

CHARLES E. STEWART, 

Clerk ., * 

By George A. Watts, 

Deputy Clerk. - 

By direction of 
Justice Morris 


218 Motion for New TriaL 

Comes now the plaintiff in the above action, by and 
through his attorney of record, and being aggrieved by the 
verdict of the jury in said case on October 29th, 1945, re¬ 
spectfully moves this Honorable Court for a new trial of 
the issues in said cause, and as reasons therefore, plaintiff 
states as follows: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evi¬ 
dence. 

3. The verdict was contrary to law. 

4 The Court erred in charging the jury on the question 
of contributory negligence, since this was an affirmative de¬ 
fense, and was not plead as such in the defendants’ answer, 
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and further, there was no amendment made to the said An¬ 
swer prior to trial or even at the time of trial, all contrary 
to Federal Rule 8 (c). 

5. The Court erred in refusing to charge the jury on 
the doctrine of Last Clear Chance, in view of its last min- ! 
ute charge on contributory negligence, especially since there | 
was evidence in the case of plaintiff having been twenty j 
feet (20 feet) ahead of defendant’s vehicle when defend- j 
ant’s operator first saw plaintiff. 

6. And for. other reasons apparent on the face of the j 
record and to be raised upon argument. 

EARL H. DAVIS, j 

Attorney for the Plaintiff, 
1735—14th St, N. W., j 

Washington 9, D. C. j 

Du. 2224. 


219 Points and Authorities in Opposition to the 

Motion for New TriaL 

There is substantial evidence to sustain the verdict of 
the jury, the Court did not err in charging jury on the ques-1 
tion of contributory negligence and did not err in refusing 
to charge on the Last Clear Chance. The jury found as a 
fact in favor of the defendants. The charge of the Court 
was full and correctly stated the law. 

FRCP No. 15 (b) provides, as follows: 

“When issues not raised by the pleadings are tried! 
by express or implied consent of the parties, they shall 
be treated in all respects as if they had been raised in! 
the pleadings. Such amendment of the pleadings as j 
may 'be necessary to cause them to conform to the evi¬ 
dence and to raise these issues may be made upon mo¬ 
tion of any party at any time, even after judgment; but 
failure so to amend does not affect the result of the 
trial of these issues.” 



66 


• i 

It is the recollection of this counsel that there was direct 
and cross-examination of witnesses by both plaintiff’s, and 
defendants’, counsel on the matter of conduct of plaintiff 
in operating his vehicle. There was no objection by plain¬ 
tiff’s counsel to evidence thereof made during the trial. 
Not until both sides had rested their case and Court and 
counsel were discussing jury instructions did plaintiff’s 
counsel express any objection to evidence of contributory 
negligence of plaintiff, or make any point whatever about 
it. At the Bench, he first announced his objection to any 
instruction as to contributory negligence, on the ground 
that the Answer did not plead the point. In the discus¬ 
sion, it was pointed out that the point was raised and dis¬ 
cussed at the pre-trial hearing(s), at which time it 
220 was incorporated by the Pre-Trial Justice in the 
Pre-Trial Order, as follows: 

“Defendants allege that the collision was due to the 
sole or contributory negligence of plaintiff’s in the 
operation of their automobile. Defendants will con¬ 
tend that the traffic was heavy, that it was moving in a 
westerly direction when approaching 7th Street; that 
plaintiff taxicab was in collision with a vehicle imme¬ 
diately in front of it at the time when defendants’ au¬ 
tomobile was in collision with the rear of the taxi. De¬ 
fendants will contend that the collisions were due to the 
sole or contributory negligence of plaintiff. It was due 
to the sole or contributory negligence of the operator 
of the vehicle traveling in front of defendants.” 

Such Pre-Trial Order was acceptable to and accepted by 
plaintiff’s counsel on June 20, 1945, evidenced by his sig¬ 
nature thereto. On this point, the Rule (15) continues: 

“If evidence is objected to at the trial on the ground 
that it is not within the issues made by the pleadings, 
the court may allow the pleadings to be amended and 
shall do so freely when the presentation of the merits 


I 
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of the action will be subserved thereby and the object¬ 
ing party fails to satisfy the court that the admission 
of such evidence would prejudice him in maintaining 
his action or defense upon the merits. The Court may 
grant a continuance to enable the objecting party to 
meet such evidence.’’ 

Plaintiff’s counsel not only did not object to the evidence of 
contributory negligence on part of plaintiff at time it was 
offered; he joined in such (cross) examination thereof; he 
did not claim prejudice at any time during the trial or there¬ 
after, nor did he request any continuance of the matter 
in order to meet such evidence. His single objection, as 
this counsel recalls the events, was in relation to the Court’s 
declining to grant an Instruction on the Last Clear Chance 
doctrine. 

FRCP No. 16, relating to Pre-Trials, provides: 

“In any action, the Court may • • • direct the attor¬ 
neys for the parties to appear before it for a confer¬ 
ence to consider 

1. The simplification of the issues; 

2. The necessity or desirability of amendments to the 
pleadings * * * and 

6. Such other matters as may aid in the disposition of 
the action. 

The Court shall make an order which recites the action 
taken at the conference, the amendments allowed to the 
pleadings, and the agreements made by the parties as 
to any of the matters made by the parties as to any of 
the matters considered, and which limits the issues for 
trial to those not disposed of by admissions or agree¬ 
ments of counsel; and such order when entered controls 
the subsequent course of the action, unless modified at 
the trial to prevent manifest injustice. * • V’ 

It is respectfully submitted that when plaintiff’s counsel 
accepted the Pre-Trial Order and signed it he was, in ef- 
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feet, was agreeing to the items set forth therein. Had 
221 he voiced the slightest objection, this counsel would 
have requested leave of court to amend the Answer. 
In any event the Court has inherent and plenary power in 
the matter. 

Plaintiff offered no instruction pertaining to Last Clear 
Chance; he could and should have prepared one if he so de¬ 
sired; he offered 11 instructions and later withdrew certain 
of them. Counsel should not wait until the moment the 
Court is ready to charge the jury or to the conclusion of the 
Court’s charge to bring up such a point, when it is within 
his power to present at the proper time an instruction as 
he may wish. 

Finally, as counsel understands Rule #15, it is proper 
“even after judgment” to amend an Answer and he tenders 
himself willing and ready so to do or, in lieu thereof, re¬ 
quests leave so to amend if the Court deems it necessary. 

For all of the foregoing reasons it is respectfully sub¬ 
mitted that the plaintiff’s Motion should be overruled. 

PAUL J. SEDGWICK, 
Attorney for Defendant, 

Barr Building. 

Copy of the foregoing Points and Authorities mailed to 
Earl H. Davis, Esquire, postage prepaid, this November 3, 
1945. 

PAUL J. SEDGWICK, 
Attorney for Defendant, 

Barr Building: Di. 9106. 



Order Overruling Motion for New Trial. 


Ferdinand Hocheisen, 


Plaintiff, 


Harvey W. Smith, Myrtle Baker, 

Defendants. 


Civil No. 28207. 


Upon the coming on for hearing of the motion filed herein 
by plaintiff, for a new trial, it is this 14th day of November, 
1945, ordered that said motion be, and the same is hereby 
overruled. 

CHARLES E. STEWART, 
Clerk. 

By George A. Watts, 

Deputy Clerk. 

By direction of 
Justice Morris. 


Notice of Appeal. 


Civil No. 28207. 

i 


Notice is hereby given this 28th day of January, 1946,; 
that the plaintiff, Ferdinand Hocheisen, hereby appeals to; 
the United States Court of Appeals for the District of| 
Columbia from the judgment of this Court entered on the 
16th day of November, 1945 in favor of the defendants, 
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Harvey W. Smith and Myrtle W. Baker against said plain¬ 
tiff, Ferdinand Hocheisen. 


EARL H. DAVIS, 

i Attorney for Plaintiff, 

1735—14th St., N. W., 
Washington, D. C. 

Serve notices hereof on: 

Paul J. Sedgwick, Esquire, 

Barr Building, 

910 17th St., N. W., and 
William B. O’Connell, Esquire, 

Union Trust Building, 

Washington, D. C., 

Attorneys for Defendants . 


225 Designation of Contents of Record on AppeaL 

The clerk of the trial court will please prepare the fol¬ 
lowing as the record on appeal, in the above captioned ac¬ 
tion: 

1. The Complaint, as amended (by interlineation, per 
Court’s order). 

2. The Answer. 

3. The Pre-Trial Order. 

4. The Transcript (Reporter’s) of the Proceedings and 
Evidence. 

5. The Court’s charge to the Jury (included in fore¬ 
going transcript). 

6. The verdict of the jury. 

7. The Motion for New Trial. 

8. The Points and Authorities in Opposition to Motion 
for New Trial. 

9. The Court’s ruling on the Motion for New Trial. 

10. The Judgment. 

11. The Notice of Appeal. 
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12. This Designation of Record. 

13. Plaintiff’s Exhibit No. 9 (Defendant’s report of ac¬ 
cident). 

EARL H. DAVIS, 

Attorney for Appellant, (Plaintiff) 
1735—14th St., N. W., 

Washington 9, D. C., 

Du. 2224. 


CERTIFICATE AS TO SERVICE OF COPY. 

I, EARL H. DAVIS, attorney of record for the plaintiff 
(appellant) in the above action, do hereby certify that I 
mailed a copy of the foregoing Designation of Record, by 
first class mail, postage prepaid, this 19th day of February, 
1946, to Paul J. Sedgwick, Esq. and William B. O’Connell, 
Esq., Attorneys for the Defendants, to their respective 
offices in the Barr Building and Union Trust Building. 

EARL H. DAVIS. 
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US' THE 


United States Court of Appeals 

Foe the District of Columbia 


No. 9252 


FERDINAND HOCHEISEN, 


Appellant 


vs. 


HARVEY W. SMITH and MYRTLE BAKER, 

Appellees 


BRIEF FOR APPELLEES 


Jurisdictional Statement 

The United States District Court for the District of Co¬ 
lumbia had original jurisdiction of this case under Title 
11, Section 306, of the Code of Laws for the District of 
Columbia, and this Court has jurisdiction to review the 
judgment under Title 17, Section 101, of the said Code. 

I 

. 

Statement of the Case 

. 

On November 11, 1944, Armistice Day, a Saturday, be¬ 
tween 1:30 and 2:00 o’clock, P. M., near the intersection of 
Massachusetts Avenue and 7th Street, Northwest, Wash¬ 
ington, D. C., three taxicabs proceeding in a westerly direc¬ 
tion on Massachusetts Avenue were involved in a relatively 
slight collision. One was a Premier cab not otherwise 
identified; one, a Diamond cab owned and operated by the 
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Appellant; the third, a vehicle owned,by Harvey W. Smith, 
and operated by one Myrtle Baker, Appellees. Weather 
conditions were good; street surface was dry. Street car 
tracks occupy the center portion of Massachusetts Avenue 
and a loading zone, between these tracks and the north curb 
of the Avenue for the convenience and safety of persons 
intending to board or alight from westbound street cars 
(J. 30), narrows to but a single lane the area for westbound 
vehicular traffic. On the occasion in question, a line of 
automobiles was proceeding in this lane approaching 7th 
Street, the vehicle owned and operated by Appellees being 
the third or fourth vehicle in that line. Immediately ahead 
of Appellees ’ car was a Premier cab, which Appellee Baker 
was following at a distance of between 25 and 30 feet (J 30). 
Her rate of speed was 15 to 20 m. p. h. (J 29). Not being 
satisfied to take his place in, or at the end of, the line of 
automobiles in the lane between the car tracks and the north 
curb of Massachusetts Avenue, this being on a Saturday 
afternoon when traffic was fairly heavy, the appellant 
Hocheisen proceeded to drive upon and along the westbound 
car tracks, passing the automobiles which were in the line, 
and presumably looking for an opening which might enable 
him to pass to the right of the loading zone or simply to 
crowd out one of the motorists in the line, which presump¬ 
tions are amply supported by the evidence. 

Shortly before reaching the safety zone, appellant Hoch¬ 
eisen attempted to cut in to the 25 or 30 foot space sepa¬ 
rating Appellees’ vehicle and the Premier Cab directly 
ahead and he partially succeeded therein although, while 
he was in an angular position, the lead cars came to a stop 
in obedience to a red traffic control light which forced all 
cars to come to a stop. Appellant’s act in cutting to his 
right and forcing his way into the established line of cars 
immediately reduced the distance (25 to 30 feet), within 
which Appellee Baker had to slow down, stop or otherwise 
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control her vehicle to 6 feet (J 30). Slight contact was had 
between the three taxicabs when hampers connected or slid 
nnder each other and becoming locked with each other. | 
There was no damage to the Premier Cab; there was no 
damage to Appellees’ vehicle; Appellant’s taxicab sus¬ 
tained slight damage to the right side of its rear gravel 
guard (J-30-31), with no damage to the middle or left rear' 
of his vehicle. ' The three taxicab operators disclaimed in-j 
jury, as did all persons riding in all three vehicles. Appel¬ 
lant Hocheisen disengaged his right rear bumper from Ap¬ 
pellees’ front bumper by standing on one bumper end and 
lifting up on the other and bouncing up and down, names 

and addresses were exchanged, appellant stated that the; 

• 

incident was his fault (J 31), and all concerned went on| 
their way satisfied. Months later, Appellant filed suit. 

Appellees’ vehicle was relatively a new car and in excel-) 
lent mechanical condition; Appellee Baker testified that the 
brakes were in good condition (J 33); Appellee Smith tes¬ 
tified to their good condition, also (J 46), as did Henry Rj 
Magruder, inspector of vehicles used for commercial pur¬ 
pose for the District of Columbia Traffic Department (J1 
46-47). | 

The Jury returned a verdict in favor of the Appellees. 

Summary of Argument 

1. There was no testimony that the Appellee Baker 
could have avoided the accident in question and the appel- 
lant, therefore, was not entitled to an Instruction on the last 
clear chance doctrine. 

I 

2. Appellant’s negligence was a proximate cause of the 
accident and his negligence continued up to the moment of 
impact. 

3. The issues raised presented a jury question an^ 
jury’s finding should be final in the absence of a showing 
of substantial error. 
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ARGUMENT 
Part I 

Appellant’s contention that the jury should have been 
instructed upon the Last Clear Chance Doctrine is without 
merit. That Rule provides that a negligent plaintiff may 
recover from a negligent defendant under certain well- 
defined conditions or circumstances, one of which is that 
the defendant 

“with the means available to him was able by the 
exercise of reasonable care to avoid striking the plain¬ 
tiff after he became aware, or should have become 
aware, of his danger and obliviousness or inability to 
extricate himself from danger and failed to do so.” 
(Shear vs. Ludwig, et al., 79 U. S. App. D. C., 95.) 

Strictly speaking the Rule is one of proximate cause, al¬ 
though it has been defined in other ways. The Appellant 
Hocheisen, from his filed Complaint to the Argument of 
his counsel to the jury, has contended that he was in a line 
of cars stopped on a red traffic light, that he had been stand¬ 
ing there an appreciable period of time, and that the Ap¬ 
pellees’ car came up and struck his car in the rear, which 
came about through excessive speed and defective brakes. 
Appellant testified that he personally tried the brake pedal 
on Appellees’ car immediately after the accident, and the 
vehicle was void of braking power. His whole case was 
pitched on the premise that he, the Appellant, was free of 
negligence and that the accident was caused by the sole 
negligence of the Appellees, as aforesaid. Appellant’s 
counsel presented eleven written Instructions; not one in¬ 
voking the Doctrine. At the eleventh hour of the trial, he 
requested the Trial Justice to so instruct the jury, not¬ 
withstanding that he has listened to the testimony from 

October 26 to 29, inclusive. If the appellant’s testimony 

- 

were to be believed by the jury, then the case was one of 
direct negligence on the part of the Appellees in negligently 
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running into the rear of his car. If Appellees’ version of 
how the collision occurred were the correct one, then it was 
not possible for them to have avoided the accident. The 
law does not demand the impossible of anyone; ordinary 
care is all that is required. 

Appellant’s counsel demanded to be shown a signed 
statement of accident of Appellee Baker. This counsel 
produced two statements from his file, one was a form 
statement or report of accident prepared by Appellees" 
insurance company (Ex. #9); the other, a three-page* 
original, handwritten statement (J 44) signed by Appellee 
Baker. Appellant’s counsel introduced the insurance form 
report as a plaintiff’s exhibit (#9) because twenty feet 
distance was mentioned, but he refused to admit the full 
report of accident by Appellee Baker. The Exhibit #9 
was not testimony in the case, it was not sworn to when 
originally taken by the insurance representative, it was nol| 
original or substantive evidence at all, but it was 
admitted for whatever contradictory value it might have 

i 

against Appellee Baker. The sworn evidence in the case 
was that 25 or 30 feet distance separated the Premier and 
Appellees’ cabs. The only evidence as to rates of speed 
was 15 to 20 m. p. h. just before the Appellant cut in on 
Appellee Baker; 2 to 3 m. p. h. at the moment of contact of 
vehicles. But his act of forcing his way into that 25 to 30 
foot distance and space immediately in front of Appellees* 
car, the Appellant immediately reduced Appellee Baker’s 
safe stopping distance to 6 feet. On cross-examination, 
Appellee Baker again testified .that immediately upon see¬ 
ing Appellant’s car start to cut in, she reduced her speed| 
and had almost stopped in that 6 feet distance. The ap-* 
pellant had not given any signal (J 43). It is undisputed 
that, depending upon a driver’s power to react to circum¬ 
stances, the reaction distance is 18 to 29 feet; the braking} 
distance is 22 feet; making the stopping distance 40 to 51 
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feet Obviously, Appellee Baker could not have avoided 
appellants taxicab under the evidence. This case is not 
the usual one where a following automobile collides with 
the one ahead of it. Appellant’s admitted damage was on 
the rear gravel apron at the right side—considering the 
narrowing area of the street, the direction of the vehicles, 
the angled position of Appellant’s car, and the manner in 
which they came together, established to the satisfaction 
of the jury that Appellees’ version of what had occurred 
was the true one, and that testified to by Appellant was 
untrue. 

As Appellant stated in his Brief, this Court did hold that 
the Instruction should have been given in the Shear vs. 
Ludwig et al. case, but this Court in the Opinion pointed 
out that 

“The jury might have found that the driver had ample 
opportunity to see the plaintiff and, in the exercise of 
reasonable care, to avoid the accident.” 

In the present case, Appellee Baker was deprived of her 
reasonably safe stopping distance by the Appellant’s act 
of cutting to his right and forcing his way, or attempting 
to, into the established line of traffic; the Appellant there¬ 
by deprived Appellee Baker of the power to avoid the inci¬ 
dent of which he complains. Under these circumstances 
and upon the evidence in the case the Appellees respectfully 
submit that there was no factual basis for the last clear 
chance instruction. 

Part II 

The Appellant was negligent and his negligence was a 
proximate cause of the accident. This negligence on his 
part continued to the moment of impact. We submit that, 
as a matter of fact and of law, it is negligence to attempt 
to force one’s way into an established line of cars. The 
Appellant simply was in a hurry. He makes his living by 
, the number of fares he can carry in a working day. If he 
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speeds, he 'arrives at his destination sooner. If he cuts 
comers, he arrives there sooner. If he can avoid taking 
his place at the end of the established line of cars, which 
in the downtown area may be a long one, and can success* 
fully cut in somewhere near the front of the line, he arrived 
at his destination sooner. There is all to much of this sori 
of selfish driving upon Washington’s busy streets. 

Part m 

i 

The issues tended to present a situation and state of the 
evidence where the Trial Justice might well have granted 
a motion for a directed verdict, except for the fact thaf; 
appellant was contending that the Appellees’ vehicle was 
without brakes. But certainly these issues were issues of 
fact to be determined by the jury and the jury’s Finding 
should be final unless there is a showing of substantial 
error. There were two versions of what occurred at the 
time and place in question. These versions were diametri¬ 
cally opposed to each other. Either one, was the correct 
version, or the other, was, for they were irreconcilable. The 
jury accepted Appellees’ evidence and rejected that givdn 
by Appellant. This is so upon the question of liability. 
Upon the issue of injuries, the Appellees’ evidence was 
more convincing that that offered by Appellant. At a[ll 
events, the jury considered all of the evidence submitted 
and its verdict was supported by that evidence. The Trial 
Justice did not err in his ruling. 

Conclusion 

It is respectfully submitted that the judgment should be 
affirmed. 


PAUL J. SEDGWICK, 
Barr Bldg., 

Washington 6, D. C., j 
Attorney for Appellees\ 
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